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(i) 
STATEMENT OF QUESTIONS PRESENTED? 


1. Is Plaintiff Mdgett entitled to proceed in forma pauperis in the 
District Court and oni this appeal, and should the District Ccurt*s certifica- 
tion of lack of "good faith" be displaced. 

2. Is Plaintiff Midgett's financial capasity to provide "prepayment of 
fees and costs or security therefor" under Section 1915,Title 28, Use S. Ce, 
i. es, prepayment of her own fees and costs ani of defendants’ by way of cash 
deposit or bend undertaking, to be considered as a whole, or can her capacity 
be svbdivided to require her to pay the costs of commencemnt of her action, 
namly $12.00, without regard to other "fees and costs or security therefor," 

$. Did the District Court err in: 

ae Vacating by the June 28, 196l,order its May 4, 1961, order 
allowing plaintiff to file this action and to proceed in forma pauperis, and 
striking plaintiff's September 24,1960, verified complaint which refuted 
defendents® clarges that plaintiff's action and complaint are frivolous and 
malicious. 
b. Denying by the July 13, 1961, order Plaintiff's Motion To Set 
Aside and Vacate Order Passed June 28, 1961, And To Rehear Defendants Motions 
To Vacate May 4, 1961, order, Or To “einstate May 4, 1961, Order. 
Cc. Passing m September 12, 1961, its order 
1. Dismissing plaintiff's complaint "without prejudice to the 
filing of a new com aint upm the payment of costs." 
2. Denying plaintiff's Motion For Leave To Appeal In Form 
Pauperis. 
3. Certifying "that the issws relied upon for the appeal are 
plainly frivolous and) that the proposed appeal is not talen in good faith." 
d. Passing on October 23, 1961, its order striking the duly signed 
proposed Notice of Appeal lodged with the District Court on July 26, 1961, to 
acc the plaintiff's Motion For Leave To al In Form. Pauperis. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,790 
EVA ¥. MIDGETT, 
Appellant (Plaintiff), 
Ve 
JOBN KEELY CLIFFORD, 
and 
ALBERT J. AHERN, UR., 
Appellees (Defendants). 


APPEAL FROM: (1) Juno 28, 1961, Order Vacating May 4,1961, Order Allowing 
Plaintiff To Preceed In Forma Pauperis, And Striking Her 
Affidavit Showing Her Claims Are Not Frivolous and Malicious, 
(2) duly 13, 1961,0rder Denying Plaintiff's Motion To Vacate 


dune 28, 1961, Order, eto., 
(3) Order Dismissing Complaint and Dorying Appellant Leave To 
Procesd On Appeal In Form Paupsris, Upon Certif icatim 
That “Prdposed Appeal Is Not Taken In Good Faith," And 
(4) Order Striking Unfiled And Unstamped Document Bearimg Title 
"Notice of Appeal.” 
BRIEF FOR APPELLANT (PLAINTIFF) 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction under Section 1291, Title 28, U. S. Ce, as 
amended, the District Court*s orders, dated June 28, July 15th, September 12th 
and October 25rd, 1961, being final decisions (JA B8, 160, 201, 216). 
The District Court had jurisdiction under Seotion 11-306, D. C. Code, 


1S?1 and 1961, plaintiff's claims being in excess of of $5,000.00 (JA 1-8). 


STATEMENT OF THE CASE 

The principal iesucs are pleintiff*s contention that the District Court's 
certification that this eppeal "is not taken in good faith” should be displaced, 

and that she is entitled to procsed in forma pauperis tn this Court of Appeals 
and in the District Court. 

Plaintiff is checkmated and unable to proceed against defendants, being 
unable to secure even a $250.00 appeal costs bond (JA 1€3), and unable to con- 

tend financially with defendant lawyers. (JA 181, 162; Addenda I, i) 
4n important issue is over plaintiff’s contention that plaintiff's finan- 
dal oapadty to provide "prepayment of fees ard costs or sewurity therefor" 

mist be considered as a whole, aud vanmt te subdivided to require her to pay 

the costs of commncenpnt of her action, namly $12, without regard to other 
"Pees end costs or security therefor", as ordered by the Distriot Court on June 
28, 1961 (JA 158). 
Plaintiff's attorney before the institution of this litigation requested 


defendmts to arrange to corfer with him (JA 66, 70 am 74), but they would end 


did not confer with end made persmal attacks upon him.. (JA 67, 71; see also 
Addenda I to Memorandum In Support of Petitioner-Plaintiffts Petition For Leave 
To Appeal In Forma Panpa@is, eto., lodged Seotexber 29, 1961, ih this Court*s 
Miscellaneous 1723) 
This is a relatively simple case wherein plaintiff alleges; that defendants 
defrauded her on or abot July 21, 1959, brt it has been made unnecessarily 
comlex by the statemnts and tactics of defendants, many of which plaintiff 
believes and submits are improper, inaccurate, unscrupulous or pwnethical, som 
of which appear to plaintiff to have been followed erronsously by the District 
Court in passing its orders. 
Plaintiff's complaint was filed May 4, 1961, as Civil Action1S63-61 in 
the United States District Court for the District of Columbia, |(JA 1) ‘the 
District Court on May 4,1961, ordered "Let this actionbe filed and proceed 
without prepayment of costs" (JA 21), upon plaintiff's May 1, 1961, “affidavit 
2 


In Support Of Application To Sue In Form Paperis Without Seouring Costs", 


filed May 4,1961 (JA 20). 

The primary objeot of this action is redress to plaintiff widow from the 
defendant lawyers upm plaintiffts verified complaint am exhibits alleging 
and showing their fraud. This primary object has been shunted aside errone- 
ously. 

Plaintiff's action cannot reasonably be held frivolous or malicious inas- 
mich as her complaint (JA 1), verified by her Mey 1, 1961, affidavit in forma 
pauperis (JA 20), alleges that defencents acted as plaintiff's attorneys and 
counsellors at law for compensation and defrauded he, a8 follows: Defendant 
clifford was attorney for plaintiffend her Delaware corporation, Wise & 
Midgett, Ino (hereinafter designated Delaware W&M), during the period Septem 
ver, 1958, through July, 1959, anti Defendant Ahern was attormy for plaintiff 
and her Delaware W&M on or about July 21, 1959. Clifford, desiring to own 
plaintiffts business, advised her against acceptim, md she did not accept, 
her son-in-lew's offer. Clifford and one Gregorie sigad with plaintiff a 
letter-agreemant, dated February 12, 1959, confirming their offer to purchase 
pleintiff*s Delaware Wal business for $5,000.00 cash before dune 50, 1959, 
end $300 per month until plaintiff reached the age of 62,a total of about 
$51,000.00, exclusive of interest. (JA 9) When plaintiff, with Clifford's 
aid, had involved herself in the purchase of a house in Dover-Foxoroft, Mains, 
and had arranged to surrender her Ryattsville hom: end had her & rniture réady 
to ship to Mine, Clifford offered plaintiff $2,500 instead of $5,000, which 
plaintiff accepted under the circumstances. Plaintiff went to Clifford's 
effice about July 21, 1959,for the purpose of signing documents in comection 
with her sale to Clifford. Clifford end others had formed a District of Colum 
bia corporation named Wise & Hidgett, Incorporated (hereinafter designated 
DeC. WAM). Clifford informed plaintiff that he could not represent her, 
called in and introduced to plaintiff Defendent Ahern, whom plaintiff mt 


then for the first tim, and informed plaintiff that Akern weuld act as her 
attorney at law. Contrary to their duty in the premises, noither Ahern or 
Clifford ever advised plaintir? thas she was to be paid out cf profits am 
that she had a right to require a chattel dsec oftrust on the| property she 
was selling, "Defendant Ahern assured plaintifftms the contract md deben- 
ture were in order, and that it was all right fcr plaintiff to sign the con- 
tract of sale." Plaintiffs! gmed the Contrast of Sale as an individual and 
Clifford sigmd as president of the D. C. WM. (JA 11), showing that plaintiff 
was to be paid $32,814.00, unconditicnally, es follows: $2,500 receipt of 
which was acln owledged, and the balance of $50,814, with interest at eight 
8 cent per annum, over a fifteen year pericd, evidenced by a fifteen 

(15) year debenture, receipt of which was aclnowledgsd. Ahern signed this 
contract as witness (JA 14). This contrast of salo did mt provide for pay- 


ment out of profits end did not provide for any seovrity for peyment to plain- 


tiff by way of a chattel deed of trust o> otherwise. "Upan such exesition of 
the contract cfsale, Defendant Clifford frazdulently delivered to plaintiff, 
anil Defendant Ahern fraudulently permittod plaintiff to accept without warn- 
ding advice of its deficiencies, in fraud cf ker rights to payment under the 
contract without condition, and to reqvive security of deferred purchase 
money by chattel deed of trust, an ornats but misleading nom-assignable 
"Fifteen Year Sinking Fund Debenture Bond? of the’D. Co W&M providing for 
payment of $54,000.00, inclusive of 8% interest, "payable out of its mt 
profits.” Thus, defendants defrauded plaintiff of her Delaware WM ani its 
business ani assets. Although Clifford orally promised plaintiff monthly 
payments of $500, he made only om such paymat. He paid only $1,675.00 
after July 21, 1959, during the period August, 1959 - July, 1960 (when he 
should have peid $3,600), and noting thereafter. Plaimtiff oleims 
$32,949.83, plus interest. 
On June 2, 1961, defendants served plan tiff’s attorney of record with 
eight motions, namely: ‘two motions for semrity of costs (JA| 22, 23), two 
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motions to vacate the District Coirt*s order of May 4,1961, grantim plaintiff 
leave to proceed in forma pauperis (JA 24, $7), supnorted by defendants! affi- 
davits (JA 28, $8), end four motions to dismiss,not considored material here. 
Under Local Civil Rule 9, plaintiff's attormy was required to amwer within 
five days. Federal Civil Sule 6 (a) excluded Sundays ani legal holidays. 
Plaintiff's attorney hedto answer by the close of business Jume 8, 1961, and 
aid so. 

Defendant Clifford's motion to vacate the May 4, 1961, order charged that 
plaintiff's C. A. 1363-61 complaint "Is not brought in good faith, and is 
malicious.” (JA 25}. The issue wes as to plaintiff's allegations, but Clif- 
ford*s motion also went on improperly to a‘stack plaintiff's attorney on matters 
outside this case. 

Defendent Ahern's motion to vacate the May 4,1961, order charged that 


plaintif?’s €& A. 1363-61 complaint "lacks any mrit and is malicious." (JA 37). 


Defendants*® motions, and their affidavits supporting their motion, to 
vacate the My 4, 196l,order did not attempt to met the legal tests of "good 
faith" and did not dispute the correctness and truth of pvlaintiffts statements 
in her May 1, 1961, affidavit, inoludimg her statements that "I am unable to 
pey the costs of this proposed action or give security for the same” "as I 
hee no property of any value except a few household goods ani furniture in 
storage", and as "ell of" her stated government provided incom "is required 
to provide for the actual necessities of my daughter and self, and even those 
amounts are insufficient adequately to do so.” and "I am because of my poverty 
unable to pey or secure the casts” (JA 20, 21). On these statements the 
District Judge "let this action be filed and proceed without prepayment of 
costs.” (JA 21) Defendents' affidavits charged only that plaintiff's olain 
fg “frivolous.” (J4 28, 38) ‘They made personal, immaterial, irrelevant 
attacks on plaintif?’s attorney, not within the issues. Clifford's affidavit 
undertock “to show to the Court the utter lack of good faith ani the utter 


lack of merit of the present complaint." (34.29) Ahernts affidavit claims 
that "the complaint as to him is completely without merit", 4, e., "frivolous", 
and that "affiant believes fsaia compla int7 was a spurious and invented claim 
of the plaintiffts counsel.", i. e., "malicious." 
It was impracticable, if not impossible, for plaintiff's | attorney to 
communicate with plaintiff, who was then living in an unclefs|hom at 352 
Welsh Avenue, Wilmerding, Pennsylvania, about answering defendants said 
motions and affidavite, therefors, on dune 8, 1961, plaintiff's attorney 
verified ami filed Plaintiff's Points and Authorities In Opposition To Defend- 
ents* Individual Motions To Vacate Order Of May 4, 1961, Granting Plaintiff 
Leave To Proceed In Forma Pauperis.” (JA 48) Plaintiff points out that de- 
fendants do not dispute plaintiff's statemnts inher May 1, 1961, affidavit, 
and "have utterly failed to show factually and legally any error in or in- 
sufficiency of plaintiff's affidarit in forma pauperis under Section 1915.", 
and also declares "this action is not 'frivolous or malicious* and shows why 
it is not. Plaintiff's attorney supported his declaration that this action 
is not "frivolous or mlicious” by attaching acopy of plaintiff's verified 
September 24, 1960, complaint to the District Court (for the attention of 
its Grievance Committee), showing in detail the omduct of defendants toward 
plaintiff (JA 81). Plaintiff's attorney wes most careful to impress upon 
plaintiff that he September 24, 1960, complaint "mst express! the truth, 
the whole truth and nothing but the truth as you know it.” (JA 76) He was 
also most careful to impress upon plaintiff that he wanted "tol be sure that 


nothing is stated but the truth" ani for plaintiff to "Be very|sure that you 
read carefully and fully understand the statements in the affidavit /fn forma 
pauperis of May 1, 19617 snd tint they are correct and true, «|. 6" (JA 77) 


On dune 20, 1961, the District Court heard defendants! two motions to 
vacate the May 4, 196l,order granting plaintiff leave to proceed in forma 
paup ris. (JA 106-145) Although defendants had filed eight motions on June 


2, 1961, oly their motions to vacate the May 4, 1961, order were considered. 
Defendants* two motions for security of costs, demanding a total of $3,000, 
(JA 22, 25), were ignored, although they were material, pertinent and rele- 
vant in consideration of plaintiff's financial capacity to provide "prepayment 
of fees and costs or security therefor." Also defendants! four mtions to 
dismiss were ignored. Ahern argued erroneously that plaintiff's September 

24, 1960, complaint was "absolutely irrelevant to the motim to wacate the 
leave to proceed in forma paup@is™ (ignorim the charges in defendants* 
motions ami affidavits that plaintiff's complaint is frivolous am malicious 
(JA 24-46), and erronsously that "It violates the privileged nature of the 


[Prievance/committee" ani "goes into scurrilous charges wholly unrelated in 


large part to the issues involved in this law suit.” (JA 108) Plaintiff's 
May 1, 1961, affidavit in forma pauperis (JA 20) was submitted through the 
District Court's Motions Commissioner's Office (JA 109, 112). Ahern, as 
attorney for Clifford, asserted two propos itions,me, the effidavit of poverty 
is untrue, solely on his unsupoorted argument or conclusias (JA 111), ani, 
two, the complairt is frivolous as a matter of fact. (JA 112) He argued 
from a government documnt that "Mrs. Midgett is in the upper third of 
families of income in 1960." (JA 113) This point was not mde in defend- 
ents* motions and supporting papers. Ahern argued that Mrs. Farr paid plain- 
tiff's attormy $500 in July of 1960, and that she paid subsequent to the 
District Court’s May 4, 1961, order $144 in costs. (JA 115, 116) (See 
affidavit of Mrs. Amelia E. Farr, JA 176) Ahern stbmitted "the initial 
proposition, Your Sonor, that Mo. 1, this lady is not an indigent person 
within Atkins versus DuPont" (JA 116). He argued (erroneously) that "In 
order to proceed in-forma-pauperis she has to swear that she oamot defray 
usual costs incident to a proceeding in the District Court." ani thatthe 
Court was not governed by Adkins v. DuPont, ignoring the defendants' demands 
for $3000 of security from plaintiff by their motions for seourity of costs 
(Jk 22, 25), and ignoring thet the legal test is a litigants financial 


ability to provide "prepayment of fees and costs or seowity therefor." He 
then oited two cases not cited indefendants' points and authorities, too 

old to be applicable now. Ahern submitted that "the complaint/is frivolous." 
(JA 119) He then went into matters that are completely immaterial and 
irrelevent to show that this action is malioious (JA 121, 122), It stands 
upon its own allegations. He submitted that $11 or $12 can be paid ami that 
the complaint has no mrits ani is malicious (JA 123). He did/ not discuss 
defendants' very pertinent motions for semrity for costs totalling $3,000 
(J& 22, 23). Mr. Charles W. Halleck, Attormy for Ahern, without any factual 
record support, made the statement that "at some point in the proceedings 
this womm was in a mental institution.” (JA 124) Plaintiff disputes its 
correctness. Mr. Halleolsubmitted that "plaintiff should be required to 
coms in and not only pay costs, but post security for costs to] protect Mr. 


Ahern and Mr, Clifford." (J4 127) It is plaintiff's position that the 
District Judge was erroneous when he 


(a) ruled that the issue of security for defendants costs was not be- 
fore him, and that the only issw was whether he should vacate his May 4, 
1961, order (JA 127,136); 
(b) ignored defendants' two mtions for security for their costs amount- 
ing to a total of $3,000.00 (JA 22, 23), which were filed the sam day as 
defendants’? motions to vacate which he did consider; 
(c) declared that plaintiff or plaintiffts attorney was required to make 
an effidavit showirg that he received a $500 retainer from Mrs|. Farr about 
July 1, 1960, which was ten months prior to plaintiff's May 1, 1961, affidavit, 
inasmch as this was immterial ami irrelevant as to plaintiff's financial 
capacity on May 1, 1961, to provide "prepayment of fees and costs or security 
therefor" (JA 127); 
(ad) interrogated plaintiff's attorney as to his informtion as to what 
connection Mr. shern had with the alleged fraudulent transaction (JA 129), 
and stated that plaintiff's olmrges against Shern were plaintiffts attorney*s 
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charges (JA 130), while mver raising any qwstion about the propriety of 
plaintiff’s action against Clifford, end showing no interest in plaintiff's 
right to a hearing or trial of plaintiff's allegations; 

(e) declared that plaintiff's May 1, 195l,affidavit shovld have con- 
tainsd a statement thet plaintiff's attornay received a $500 retainer (which 
he received from Mrs. Farr abort July 1, 1960 (JA 132; see 176), wherees 
Section 1915 requires only a good faith disclesure of a party‘s present 
financial capacity, not a history ef any charitable help received in the pasts 


(2) inferred tht plainti‘f's attorney should neve boen more careful in 


acting as her attorney at law when he mde charges against defendants (JA 
133, 154); 

(g) ordered plaintiff's attorney not to argue defendants! motions for 
seourity (JA 22, 23) in conmédtion with defendente' motions to vacate, and in 
refusing to consider defendants! demands for $3000 security for their costs 
in connection with plaintiff's privilege or right to proceed in forma pauperis, 
and in restricting the argument to the narrow issues of whether he should 
revoke his order of Mey 4,1961, allowing plaintiff to proceed in forma 
pauperis, ami should strike plaintiff's September 24,1960, complaint showing 
the details of defendants’ conduct toward plaintiff, filed to refute defend- 
ants* charges amd claims that plaintiff's C. A. 1363-61 complaint is frivo- 
lous and malicious (JA 136). 

(h) refused to consider as a whole plaintiff's sworn lack of financial 
capacity to provide prepayment of fees and costs ar security therefor, which 
necesserily included her inability to vost security for defendants! costs 
security demand of $3,000.00, inasmch as plaintiff had no cash resources 
end her government provided social security and workrants compensation death 
benefit were nonassignable and nonattach able by law; 

(i) did not read plaintiff's May 1, 1961, affidavit in form pauperis 
before he signed the May 4, 1961, order (JA 136); 


(x) stated that "the affidavit does not iniicate pauprism” and "In add 
ition to tlat, you have beenpaid ¥500 as attorney's fee through the eff ats 
of plaintiff in order to represent her in this action.", and that plaintiff's 
attorney "had gotten $500 through the efforts of plaintiff to dssist her in 
representing sr in this proceeding.” (JA 157), plaintiff submitting in addi- 
tion to previous points that the record does not support the statexnt that 
the $500 retainer was paid "through the efforts of plaintiff.”; 

(1) held ami ruled (JA 138): 

“On the basis of the affidavit and the facts that I know, that you 
got $500, I think improvidently end incorrectly I signed the order grant 
ing this lady the right to proceed in-forma-paupefis." 

"I am going to vacate that order.” 

(m) said in the factual situation before the Court (JA 138): 

", . . I believe it to be the general rule that if plaintiff either 
has resources of her ow cr has available resources to her, then there is 
not eny justification for the Court permitting her to proceed in-form- 
pauper is. 

"In my opinion the record now shows that she not ondy had sufficient 


resources of hor own, but in addition,had resources available to her to 
pay you a $500 retainer fee in connection with her interest in this pro- 


ceeding, so tt I was wrong in signim my order ani permitting her to 
proceed in-form-pauperis.", 


there being nothing in the record to show that plaintiff had on May 1, 1961, 
the date of her first affidavit in forma pauperis, "available resources" over 
end above those shown by her sworn affidavit, such asthe $500 peid ten months 
previously about July 1, 1960, by Mrs. Amelia &. Ferr to plaintiff's attorney 
as a retainer. 
(n) held: 


"I think in fairness and frankness to this Court, when the order 
was submitted to m, the affidavit should have said in addition to her 
own resources, it should have said in the affidavit that you had been 

ad $500 as a retainer fee by Mr. Leoffler." (sa 139) 

“Based upon the further information which 1 did not have, 
which I now have, that #500 was paid as a retainer fee. should not 
have signed that order, and I am revoking it only on that ground, and 
therefore, I think this other miter that is attached should be 
stricken. (JA 142) 

". « » I am Simply saying, Mr. Espey, that $500 payment7 in- 
Gicates in addition to the income which this lady hed herself, she had 
available resources at her command sufficient to bring you or to get 
to you $500 to pay for at least part of your time in this proceeding." 
(JA 142, 143) 


10 


(0) held (JA 141): 
". +... I cen strike that from this oppesition proceeding on the 
basis that I think it wos unnesossary to this ozposition proceeding md 
that it should await tio trial of the action on sworn testimony, examin- 
ation and cross examination, before chargss against an attorney are put 
into the record of this kind.” 
end (JA 141): 


"I don't think it was nacessery because you could have argued the 
basis of your compiaint."” 


St being plaintiff's positim that the Court failed to perceive that the com 
plaint for damages (JA 1) and the September 24, 1960, complaint made the same 
charges, ani failed to observe that the latter refuted in detail defendants’ 
charges in their motions to vacats the May 4, 1961, order and their support- 
ing affidavits (JA 24-46) that the instant actim is frivolous and malicious. 


It is also plaintiff's position that her complaint (JA 1) ani its a llegetions 


mest be taken as true jin the present pos ture of the case and therefore her 
complaint cannot legally be held "frivolous or malicious.” It is further 
plaintiff's position that the District Court erred in not keeping argument 

to the issue of plaintiff's financial capacity to provide "prepayment of fees 
end costs or security therefor" and to omtend with defendants, but allowed 
defendants, and especially Defendant Ahern, as attorney for Defendant Clifford, 
to wander from and confuse the issues by mking personal attacks upon plain- 
tiffts attormsy in violation of the legal rule keeping evidence and argument 
to tis issues, without admonition, restraint or reprimand. 

On June 22, 1961, Plaintiff's (verified) Objections To Court's Proposed 
Vacating of May 4, 1961, Order Permitting Plaintiff To Proceed Without Pre- 
payment of Costs, Dismissal of this Action, and Striking Of Plaintiff's 
Court Grievance Committee Complaint As An Exhibit were filed. (JA 146) 

They are mde part hereof as part of the statement of the case, ani plaintiff 
requests thet they be read as such. Attached there to is a copy of plain- 
tiffts April 22, 1960, letter to "Dear Seff" (Severine G. “eoffle, Sr.) 
stating es to Mr. Ahern that “The first tim I saw or met ha was in Mr. 

11 


Clifford's office the day the papers wore simed. Mr. Clifford told m that 


Mr. Ahern would represent m because he owned the business and could net 


represent ms." Attached thereto also is a copy of plaintiffts 


June 29, 1960, 


letter to her attorney of record here, stating inupart: "When the final 


papers wore signed Mr. Clifford had Alvert Ahorne, Attorney, prosent to 


represent m. I paid itr. Ahern for hig sorvices at this tim. 
On June 28, 1961, the District Courtts order of that cate 
and filed. (JA 168) Plaintiff's position is that said order | 


was sigred 


erronecus ly 


vacates the May 4, 1961, order allowing ber to proceed in form pauperis, 


erroneously provides "that up payment by the plaintif’, within ten days of 


this order, of the costs required to commence an action, nr complaint will 


be permitted to stand as originally filed end as if costs had 


been origina ly 


paid," and erroneously struck from the files plaintiff's September 24,1960, 


verified complaint attached to "Pisintiff's Points and Author? 


ties In Oppo- 


sitio To Defendants' Individual Motions To Vacate Order Of May 4, 1961,” 


eto., end ordered ani directed the Clerk of the Court to physically remve 


4t from the file ani records and return it to plaintiff. 


On July 7, 1961, Plaintiff's Motion To Set Aside And Vacate Order 


Passed June 28, 1961, eto., was filed. (JA 160). It 4s made 


part hereof 


as part of the statement of the oase, and plaintiff requésts that it be read 


as such. 


Also on July 7, 1961, Plaintife's /July 5, 19617 affidavit Supplement- 
ing Her Mey 1, 1961, Affidavit In Form Peuperis, And Supporting Her Motion 


To Vacate Order Passed June 28, 1961, was filed, attached to [plaintiff's 


motion to set aside and vacate the June 28, 1961, crder (JA 167). It is 


made part hereof as part of the statemnt of the case, ani plaintiff requests 


that it be read as such. Particular attention 4s imited to plaintiff's 


statements as follows: 


" .. . that I am unable tc pay tho costs of this action or give 
security for the same; that 1 am uttorly wuable to comply to any extent 
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with the pending motions of Defendants Clifford and Ahern that I post 
$1,500.00 security for costs for each of then, a total of $3,000.00; that 
I do not have a monthly tex free income of $270.00, 6 . .; that 1 believe 
that I qualify as an indigent person or pauper within the meaning of the 
decisions under, ani for the purposes of, Section 1915, Title 28, U. S. 
Code, »« « e, imasmucn as # am utterly dopendent for my mintenance and 
support upon my ‘hereinafter dascribed public money workman‘s compensa- 
tion death benefit and Social “ecurity Insurance benefit, and would be 
without eny income at all if I did not receive such benefits; and that 
my incame is inadequate for my reasonable living expenses, because of 
the following: 
(a) I have no savings fund or funds, and no property of any value 

except a few old household goods and furniture now in storage « « o,» 

at Dover-Foxcroft, Maine, which I believe to be worth not more then 
$350.00 and possibly less upon a sale. I own no real estate ani do 

not cwn any other personal property. 

"tb) My total pexsonal incoms is $162.14 2/3 per month, $82.50 
from Social Security Insurame and $79.64 2/3 from Workmen's Compense- 
tion death benefit. I receive for the sped fic support of my daughter 
Sharon $116.64 2/3 per month, $82.50 from Social Security Insurance 
and $34.14 245 from Workman’s Componsation death benefit, ... MW 
attorney advises me that said /Social Seocurity/ benefits ars not 
assignable by me or attachablo against me under Section 407, Title 
42, U. S. Code, «2. My attorney advises me that said Workman's 
Compensation/ benefits are not assignable by m or attacnable against 
m under Section 916, Title 35, U. S.Code, » « o” 

"(¢) I have no commani or camtrol over the assets and funds of 
Mrs. Amelia B. Farr, . .. I have no legal ocleaim upon her. Mrs. Farr 
is the widow of my deceased uncle. 

"(a) All ‘of my income received in the past six months hasbeen 
spent. «. « « 

*(e) I owe over $1,800 to four or five creditors. . .« « 

"3. I deny thet my claims in this action are, and this actidn is 
frivolous or mlicious, . - » My statements in my September 24, 1960, 
verified complaint, and in my comlaint in this action, verified as 
Correct and true by my Mey 1,196l,affidavit in forma pauperis, set 
forth the same basic corplaint against defendants. 

"4, I shall not be able to proseoute my just claims against defend- 
ants unless I am permitted to proceed without prepayment of or security 
for costs, or unless I receive charitable help from family connections, 
that I camot command. .. ." 


Plaintiff also invites attention to the statement in the carbon oopy of 
Cliffordts July 30, 1959, letter to Victor Gregoire that Defendant Ahern is 
“the attorney representing Mrs. Midgett." (JA 175) 

On July 8, 1961, plaintiff filed the affidavit of Mrs. Amelia E. Farr 
(JA 176). It is made part hereof as part of the statement of the case, ani 
plaintiff requests that it be read as such. It shows the following: (1) 
plaintiff is her deceased mmsband’s niece by blood; (2) plaintiff never has 


had, end hes no, command or control over her assets; (3) affiant paid H. Cley 


Espey a $500 retainer about July 1, 1960, "for investigating plaintiff's case 
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and to represent her claims if it developed that plaintiff hed claims,” and 
reimbursed Mrs. Fspey in Mey, 1961, $143.62 fox some of Luis expenses incurred 
in matters that were novthis present sase; (4) than affiant ones pleintif? 
nothing, is not legally cbligeuted to ner, sud plaintiff hes a>) legel clein 
upon affiant; (5) affient has not adveresd or peid aay monay for costs of 
this action, and is not under any obligation to do so; aml (6) effient has 
only helped a poor family relation whom affient considered needed help. 
On July 13, 1951, the District Jndge erroneously "Honied™ "Plaintiff's 
Motion To Yet Aside and Vacate (rdsr fassed Jum 28, 1961," etc. (dA 160). 
On July 26, 1961, plaintiff filed hor Motion For Leave To Appeal In 
Forme Pauperis. (JA 177) It is mide part hereof es part of the statoment of 
the case, and plaintif? reavosts thet i+ te read as such 
Therewith alse was filod on July 26, 1961, Plaintiff's Affidevi+ In 
Support Of Her Motion For Lesve To Appeal. In Forma Pauperis. (JA 179) Itis 
made pert hereof as part of the statemmt of the case, and plaintiff requests 
that it be read as swh. Therain pleintiff, among other statcments bringing 
her within Section 1915, Title 28, U. S. Ceo, states: "I make part hereof 
and reaffirm my affidavits of May 1, 1961, end July 5, 1961, filed herein." 
and “4s the matter stands I am chsckmtod from proceeding with my oleims 
aginst the defendant mubers cf the Bar of this Court by my poverty and 
inebility to respond to defendants* Motions for Security for Costs, am by 
the Courtts denial of my privilege or right to proceed without prepayment 
of costs by cash or security." 
Therewith also was filed on July 26, 1961, “ffidavit Of Plaintiff's 
Attorney Supporting Her Motion For Leave To Appeal In Forma Pauperis. (JA 
283) It 4s mde part hereof as pert of the statement of the case, ani plain- 
tiff requests that it be rsad as such. It shows that plaintiff was and is 
uneble to secure even a $250.00 appeal costs bond becauce her |Mey 1, 1961, 
end July 5, 1961, affidavits “showed her not to heve assets owr ami above 


her liabilities, and that her workman's compensation death benefits and 
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sod al security payments were not assignable or attachable.” 

Thereto also was| attached, mrked "Exhibit" "Filed Jvl 26 1961 Harry M. 
Hull, Clerk", was, and still is, a cozy of plaintiff's prceposed Notice of 
Appeal from the District Court Jue 28, 1961, crder vacating tho Mey <, 2961, 
order, etce, and also from the July 15, 1961, order of denial of Plaintifi's 
Motion to Set Aside And Vacate Order Pessed June 28, 1961, ee meds 
part hereof as part cf the stateament of the cese, and plaintiff requests that 
it be read as such. Plaintiff invites partimlar attention to the copy jn 
the District Court’s file sert to this Court es the secord om appeal. 

On July 26,1961, plaintiff's attornsy appeared before then Chief dudge 
Pine to present plaintiff's Mction For Leeve To Appeal In Forma Pauperis. 
See Transcript, JA 186, Deferdants’ attorneys wanted tine to answer. Plain- 
tiff’s attormy did not at first widerstand that the filing of said motion 
had the same effect as the receiving and filing by the Clerk of a Notice of 
Appeal accompanied by! the $5.00 filing foe would have had, tut during a 
recess defendants’? attorneys showed him cases in the reports of this Court 
and he stated to than Chief Judge Pine "my opponents have convinced me that 
the filing of this motion does protect my rights and subject to tendering 
this notice of appeal along with the motion to be held by the Court for 


action, I have to fall in line with their view that it /the moticn/ can be 


set dom.” Although.Mr. Halleck, Ahern's attorney, stated "it might be 

dvetter if we didn't have the notice of appeal," plaintiff's attorney stated: 

"Well, I am tendering it,Your Honor, just to go along with the motion.” 

The Judge said: "You have tendered it. That is all there is to ite” 2... 

"Leave it, if you went to." "Thereupon, plaintiff’s attorney handed across 

the bar to the Court's Clerk the Notice of Appeal that is in the file" (JA 

206) (until the October 23, 1961, order (JA 216)). A copy of the tendered 

form of Notice of Appeal is am page 217 of the Joint Appendix. 

It is pleintiff's position thet she had dme all within her power to 

perfect her appeal, that jurisdiction was transferred to this Court of Appeals, 
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and that the District Court was divested of all jurisdiction over the case, 

except to exercise, within judicial discretion, the power provided by Section 

1915 (a), U. S.Ce, by the words: "An appeal may not be taken in forma 

pauperis if the trial court certifies in writing that it is not taken in 

good faith." 
On August 4, 1961, Clifford's Mction To Implemut Order Of Jucge Young- 

deh], Dated Jund 28, 1961, By Ordering Dismissal Of The Complaint was filed. 

(J& 190) Defendant Ahern, as Clifford's attorney, states errmeously as 

follows: 

"the stanographic transcript reveals that during the course of 
the argument and indeed after the Court session hed ended, |plaintiff's 
counsel urged the Court not to dismiss the complaint as contemplated 
by Title 28,Section 1915 (a), but to allow ths complaint tc stand, 
conditioned upm the payment of costs. 
"the Court, in response to the urging of plaintiff's counsel, 

granted this request.” 

It is plaintiff*s position that her attormey did not urge the Distriot Court 

to allow the comlaint to stand, conditioned upon the payment off costs, and 

also that Section 1915 (d) does not require dismissal if the Court should 

determine tmt a plaintiff's affidavit in forma pauperis is not |well taken. 

See JA 147, 148. 4s plaintiff reads the June 20, 1961, transoript (JA 106-145), 

the District Judge, in discussing the form of order presented by defendants, 

first mentioned dismissal and paynent of costs by announcing (JA 140) "I dmtt 

think I should dismiss the action, but I think I should mike it) contingent, 

the action shall remin contingent upon the payment of costs." The first 

tim that plaintiff's attorney even remtely mentioned payment of costs was 

when he suggested that if the District Judge on May 4,1961, had| decided the 


plaintiff's May 1, 1%1, first affidavit did not justify allowing her to 


proceed in form pauperis, "I believe that I could have arranged --." (JA 143) 


The second tim plaintiff's attaney mntioned the subject was when he stated 
"but I would like to have the time to check the authorities to see whether 
it is necessary to actually dismiss this case instead of letting the costs 
be paid.” (JA 145) In Plaintiff's Objections To Court's Proposed Vacating Of 
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May 4,1961, Order, etc., he mentimed the subject by stating "that the Court, 
if he decides finally pon further reading that plaintiff’s disclosed finan- 
cial condition does not support her claim to insbility to pay the costs or 
give security therefor, has discretion not to adjudge Gemissal, but to re- 
quire payment of costs now for the filing date of May 4,1961." (JA 148) It 
is also pleintiff's position that she end her case do not fall within the 


Ceurt*s authority md discretion under the provision in Section 1915 (d), 


Title 28, U.S. Ceo, that "The Court... may dismiss the case if the allega- 
tion of poverty is untrue,or if satisfied that the action is frivolous or 
malicious.” It is further plaintiffts position that Clifford*s Motion to 
Implement erronoosly asks the "Court to enter an order pureumt to Title 28, 
Section 1915 (d), dismissing the complaint” end states erroneously that 
"since if any appeal is to be prosecuted, in order for the Order to be final, 
the complaint mst be dismissed.” upon the basis that the facts of this case 
do not warrant ani do not support dismissal under subsection (d) and the 
further basis that legally the compleint did not have to be dismissed in 
order for plaintiff to appeal from the June 28, 1961, and July 13, 1961, 
orders, which deniod plaintiff her privilege or right to proceed in forma 
pauperis, the law being tht such orders are final end appealable. It is 
plaintiff's position that the motion was errmecus, factually and legally, 
in stating: 

"It 4s epparont that plaintiff's oomsel's request of this Court 
not to dismiss ths complaint but to allow him tim within which to pay 
costs was not made in good faith and this is demonstrated by his 
applicatia to proceed om appeal from this Court*s Order, after he had 
induced this Court not to dismiss tho complaint so as to mae it 
final and appealable under Title 28, Section 1291, U.SeCeAe 

It is also plaintiff's position that, plaintiff's Motion For Leave To Appeal 
in Forma Pauperis having been filed, and plaintir? having done all in her 
power to perfect her appeal, and being entitled upon the record to appeal, 
that the District Court wes without jurisdiction to entertain Clifford's 
Motion to Implement. 


On August 9, 191, Ahernts Motion To Dismiss Compleint wag filed. (JA 195) 
Its ground was "that costs rocuirsd to commarnco an astian have |no% deen paid 
to the Clerk of this Zourt: by the plot-tiff.” It is plaintiffts position 
that the June 23, 19€1, order requiring payment of “the costs vequirod to 
commence en action” was erronecr, and also tmt the Distriot Gourt was with- 
out jurisdiction to enteriein this motion. 


Oa September 12, 1961, tm Dis@iot Court heard Clifford's Motion to 


Implemnt Crder of Judge Youngdehl . « . By Orcoring Dismissel|C? The Complaint, 


Shern's Motion to Diemiss Comptaint, ard plaintifits Mction For Leave To 
Appeal In Form Pazperis. (dA 194-200) shorn spots first, asking dismissal 
of the plaintiff's ocmlaint, even though pleintifi's ettorney|was entitled 
to be heard first fer hor Motion For Leave To Appeal In Forma Pape ris was 
filed first. Ahern argued that plaintiff's appeal is plainly frivelous (with- 
out discussing the legel test), am? thet the Dietrict Court's finding that 
plaintiff is not a penper is so plainiy oorrest thet to eilew her to appeal 
in form pauperis would not ve justified, He also argued thet/|the District 
Court should, om, enter an order dismissing the comlaint, and, two, deny 
plaintiff the right to eppeal in forma pauperis. Mr. Fallesk,|attormy for 
Clifford, ergued erronecusly thet plaintiff coaid not note an appeal when the 
case is not dismissed; that withdut dismissal piaintiff had nothing to eppeal 
from, Plaintiff's attorney submitted that plaintiff's application to proceed 
on eppeal in forma pazperis is meio in good faith ead to the effect that 
plaintiff's allegations inkor sorplaint and effiderits in erm peuperis 
should te taker as im»; ihat defendants havd not filed any sworn statement 
disputirg plaintiff's complaint allegations and swera statemnis of poverty, 
but argue that the District Courts order (orders) denying plaintift leave to 
proceed in form pauperis is not appselable. He cited Suprem Court cases 
holding that dental of an application to proceed in forms peupbris is en 
eppealable order; tlat a pleintiff need not be absolutely destitute to have 


the benefit of Section 1915 and that en affidavit is sufficient which states 
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that oe camot, because of his poverty, pay or give security for the costs 
and still be able to provide himself and depondents with the necessaries of 
1if®. He submitted that plaintiff's Mey lst, and July Sth end 22d affidavits 


plainly set out plaintiff's assets ari income and her statement that because 


of her poverty she isi unable to pay the costs of appeal or print the record 

or give security therefor am still be able to provide for herself and depend- 
ent daughter the necessaries of life. He submitted that the Court could not 
reasonably hold this plaintiff's ocleim and appeal are frivolous or malicious. 
He submitted: that the District Court hed no jurisdiction to entertain or to 
ect on defendants’ motiom to dismiss, filed August 4th and 9th. As to plain- 
tiff not paying the filing costs, he submitted that her motion for reconsider- 
ation or rehearing was filed within ten days of the June 28th order, and, the 
Court having denied it m duly 13th, her motion for leave to eppeal in form 
peaperis was tendered to the Court, filed, and also a form of notice of appeal 
was tendered. The District Court ruled errorsously "that because of the fact 
that plainti2f failed to comply with the order of the Court dated June 28, 
1961, the complaint of the plaintiff will be dismissed without prejudice to 
filing a new complaint upm the proper payment of costs" and that "the motion 
to proceed on appeal in forma pauperis will be denied.” (JA 200) 

On Septexber 12, 1961, the District Court's order of that date, entitled 
"Order Dismissing Gomplaint and Denying Plaintiff Leave To Proceed On Appeal 
In Form Pauperis", was signed and filed. (J4 201) Plaintiff submits that 
its preamble recites erromously thet "it appearing that the defendants had 
filed a motion to dismiss this complaint pursuent to the provisions of Title 
28, Seotion 1915 (d), alleging that the affidavit of poverty filed by the 
plaintiff was incomplete end untrue", and further submits that neither motion 
of defendants to dismiss alleges tliat the affidad t of poverty filed by the 
plaintiff was incomplete and untrue. Compare J& 190-193 with 201. Plaintirr 
submits further that the motion's preamble recites incorrectly "it furtier 
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appearing to the Court that at the request of the plaintiff the Court pro- 
vided in its Order that the complaint wuld not be dismissed or stricken 
provided costs were paid within ten (10) days", as heretofore show. It is 
the position of plaintiff that the District Court erred in dismissing her 
complaint without prejudice, and in dexying her motion for leave to eppeal 
im forma pauperis, and in certifying or "stating that the issuer relied vpm 
for the appeal are piainly frivolous and that the proposed appef is not taken 
in good faith,” 
On October 23, 1961, there was filed defendants' Application To Strike 
4n Unfiled, Unstamed Documnt Purporting To Be A Notice Of Appeal, Whioh Is 
Presently Lodged In Tis File." (JA 203) Defendants incorrectly alleged and 
stated thereinks follows: 


"Inoredible as it may seem, counsel for the plaintiff| has photo- 
stated this unstamped, unfiied documont instead of the notice of appeal 
form which was filed ad docketec as en exhibit to his application to 
proceed in forma pauperis and is ee to argue that this Cort 

apts 


has no jurisdiction to entcr its Order of 
an appeal had been perfected.” 


amber 12,1961, because 


Defendants incorrectly characterized therein to the Distriot Court plaintiff's 
application to this Court in Miscellaneous No. 1723 for leuve to proceed on 
appeal in forma pauperis as "this spurious oilaim to the Court of Appeals." 
The District Court*s Civil Action 1563-61 file shovs that a copy of the so- 
called "Unfiled, Unstamped Document Purporting To Be A Notice Of Appeal" was 
attached as an exhibit to plaintiff's Motion For Leave To Apoeet In Form, 
Pauper is, end this oqy was stamped "Filed Jul 26 1961 Harry M. Hull, Clerk." 
(See Ja 185) The original of the so-called "Unfiled, Unstamped | Document Pur- 
porting To Be A Notice Of Appeal" was tendered to then Chief Judge Pine on 
duly 26, 1961, "just to go along with the mtion.” (JA 188) Judge Pine said: 
"you have tendered it. That is all there is to it.” .. . “Leave it, if yw 
want to." (JA 189) "Thereupon, plaintiff's attorney handed across the bar 
to the Court's Clerk the Notice of Appeel that is in the file."| (JA 206) 
Defendants incorrectly represented to the District Court that "counsel for 
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the plaintiff has photostated this unstamped, unfiled document, instead of 
the notice of appeal form which was filed and docketed as en exhibit to his 
application to proceed in forma pauperis ani is attempting to argue that 
this Court had no jurisdiction to enter its Urdcer of September 12, 1961, 
because an appeal had been perfected." By reforring to Memramium In Support 
Of Petitioner-Plaintiff's Petition For Leave To Appeal In Forma Pauperis, And 
To Displace Adverse Certificate, filed in this Court's Miscellaneous No. 1723, 
particularly pages 6 and 11 thereof, the misrepresention will be seen. 
Plaintiffts (verified) Points and Authorities In Oppositim To Defend- 
ents' "Applicatim To Strike", eto., filed Octcber 23, 1961 (JA 205) shows 
(JA 207), and pages 6 ani 1] of Memrandum In Support Of PetitimorsPlaintiffte 
Petitian For Leave To. Appeal In Forma Pauperis, eto., filed in this Court’s 
Miscellaneous No. 1723 show the inoorrectness of defendmt's representation 
to the District Couwt. 
On October 23, 1961, the District Court heard defendents' "Application 
To Strike.” He stated that me had not readPlaintiff’s (verified) Points And 
Authorities (JA210). Plaintiff sutmits that the District LE cris: 
statements of Defendant Ahern as correct. When plaintiffts attorney submitted 


that the formof Notise of Appeal tua 216) was hamied over the bar with Judge 


Pine*s approval (JA 189) the District Judge stated he was wror, that he had 
mis-read what Judge pine said, mis-stated it, mi that he was "getting pretty 
close to contempt of Court.” (JA 213). It is plaintiff's position that the 
Distriot Court was erroneous, factually ani in his attitude toward her attorney. 
Wen the District Judge asked "why" "this unstamed,so-ealled notice of appeal" 
"should continue to be in the jacket”, plaintiff's attorney said: "Because 

I tendered it to go along with the motion, ani Judge Pine mthorized me to 
leave it.” {JA 188, 189), the District Judge erroneously and mistakenly 

ruled "He did not authorize you to leave it and you mis-read what he said in 
the transoript.” (dA 214) 


On October 23, 1961, the District Court’s order erroeously struck "the 
unmarked, unfiled, unstamped notice of appeal contained in the file and ordered 
the Clerk to return it to plaintiff's attorney, which was done, 

A copy of tho returned notice appears at page 217 of the appendix. 

Its figures, form and words are exactly the same as its copy, the Exhibit 
(JA 185). 

On November 28, 1961, this Court of Appeals in Miscellaneous No. 1723 
allowed avpellant-plaintiff to proceed on appeal without prepayment of costs.” 
(JA 218) A copy of plaintiff's Miscellaneous No. 1725 tverified September 22, 
1961) Petition For Leave To Appeal In Forma Pauperis, And To Displace District 
Court*s Adverse Certificate," relative to her financial ability to contend, 
or rather lack of financial ability to contend, with defendant |lewyers is 
attached as Addenda I, end part of this statement of the case. 


STATUTES, RULES AND TEXTS INVOLVED 


Section 1291, Title 28, U. Se Cos 


The courts of appeals shall have jurisdiction of appeals from all 
final decisions of the district caurts of the Tmited States, . . « 


Section 1915, Title 28, Ue Se Ges 
(a) Any court of the United States may authorize the) commencemnt, 

prosecution or defense of any suit, actiomor proceeding, Sivil or crimin- 
al, or appeal therein, withoit prepayment of fees ar costs or security 
therefor, by a person who makes affidavit that he 4s unable to pay such 
costs or give security therefor. Such affidevit shall state the nature 

of the action, defense or appeal and affient's belief that he is entitled 

to redress. 

An appeal may not be teken in form pauperis if the trial court 

certifies in writing that it is not taken in good faith. 


(a} te court . . © my dismiss the case if the allegation of poverty 
4s untrue, or if satisfied that the action is frivolous or malicious. 


Seotion 916, Title $3, U.S.C. (re dorkman's Compensation bemfits ): 

"No assignment, release, or commtetion of compensation or benefits 
due or payable under this chapter, exoept as provided by jthis olmpter, 
shall be valid, and such compensation and benefits shall be exempt from 
all claims of creditors and from levy, execution, ant attachment or other 
remdy for recovery or collection of a debt, which exemptions my not 
be waived. 
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Section 407, Title 42, U. S. Cc. (re Social Security benefits): 


"Ths right of ey personfo any future payment under this sub-chapter 
shall not be trarsferable or assignable, at lew or in oquity, and none 
of the moneys paid or payable or rights existing under the subchepter 
shall be subject to execution, levy, attachment, garnishzont, or other 
legal process, or to the operation of any bankruptoy or insolvency law.” 


Section 11-1506, D. C. Code, 1961; peposit for Costs; Security for Costs: 


At the commnoemnt of every suit in said District Court of the 
United States fer the District of Columbia the plaintiff shell deposit 
at least ten dollars with ths clerk, to be appropriated toward the costs 
of the suit; eee 

Ths defendmt in any suit instituted by a nonresident of the District 
of Colambia, or by oe who becoms sich after the suit is commnced, my, 
upon notice served on the plaintiff or his attorney, at any time after 
service of process m the dePendent, requires the plaintiffte give security 
for alf%osts end charges that may be adjudged ageinet him on the final 
dispositia of the ceuse. .. + In oass of noncompliance with the fore- 
going requiremxis, within a time to be fixed by the court, judgment of 
nonsuit or dismissal shall be entered. The security required may be by 
an undertaking,witn security, to be approved by the court, or by a 
deposit of mney in amunt to be fixed by ths court. 


of e 


Section 11-1509, De Co Code, 1961; Clerk's fees . . os 


For filing the following-named cases and for all services to be 
performed therein, except as otherwise provided herein, the clerk shall 
charge and collevt the foilowirg fees; 

Actions at law, $10; suits in equity, $10; ... 

Upon the perfecting ef any epveal to tho United States Court of 
Appeals for the District of Columbia there shall be charged md collected 
by the clerk from the party or parties prosecuting such appeal an addi- 
tional fee in said suit or proceeding of ¥5, 


Section 11-1510, D. CG. Code, 1961; Marshal's fees: 


The following, and no other, compensation shall be taxed am allowed 
the marshal, except in oases otherwise provided by law: For each return 
oneny . .. summpns .. ., whether or not service has been mde, $1 for 
each person: . eo. 


Federal Civil Rule 6 (a), Tim: 


(a) Computation. In computing any period of time presoribed or 
allowed by these rules, by order of court, or by eny applicable statute, 
the day of the act, event, or default after which the des ignated period 
of time begina= to run is not to be included. .. . iihen the period of 
time prescribed or allowed is less than 7 deys, intermdiate Sundays and 
holidays shall be excluded in the computetim. A half holiday shall be 
considered as other days and not as a holiday. 


Local U. S. Distrist Court Rule 9 (b); Points and Authorities; Entry of Motion; 
"2... A statement of opposing points ani authorities shall be 
similarly filed,noted and served within five days or such further time 
as the Court my grant or the parties agree upon. es. « 
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The Bible: Exodus 22:22: 
"ye shall not efflict any widow, or fatherless child.* 


Canons of Professional “thics: 
15. How Far a Lawyer May Go in Supporting a Client's cause. 


oe ef @ 
The lawyer ows "entire devotion to tl» interest of the client, 
warm zeal in the mintenance and defense of his rights and the exertion 
of his utmst learning and ability," to the end that oe: be taken 
ry 


cr be withheld fram him, save by the rules of law, legally applied. 

No fear cf judicial disfavor or public unpopularity should restrain 

him from the full discharge of his duty. . « e 

29. Upholding the Honor of the profession. 

Lawyers shoild expose without fear or favor before the proper tri- 
bunals corrupt or dishonest conduct in tke profession, and should accept 
without hesitation emliyment against a member of the Ber who has wronged 
his client. .« . « 

STATEMENT OF POINTS 

1. The District Court erred in passing the June 28, 1961, order (vacat- 
ing the Court's May 4, 1961, order allowing plaintiff to file this action and 
proceed without prepayment of costs, ami striking plaintiff's affidavit of 
September 24,1960). (JA 158) 

2. The District Court erred in denying on July 15, 1961, Plaintiff's 
Motion To Set Aside and Vacate Order Passed June 28, 1961, And To Rehear 
Defendents* Motions To Vacate May 4, 1961, Order, Or To Reinstate said May 4, 
1961, order. (JA 160) 

3. The District Court erred in passing the September 12, 1961, order 
(JA 201) 

a. Dismissing plaintiff's complaint "without prejudice to the 

filing of a new comleint upon the payment of costs." 
be Denying plaintiff's July 26, 1961, Motion For Leave To Appeal 


In Forma Pauperis, and 


co. Certifying "that the ismes relied upon for the appeal are plain- 


ly frivolous ami that the proposed appeal is not teken in good faith.” 
4. The District Court erred in passing the October 23, 1961, order (JA 


216) striking the duly signed Notice of Appeals lodged with the District Court 
. S: ke : as 4 @& 


om duly 26, 1961, to accompany the plaintiff's Motion For Leave To Appeal In 


Forma Pauperis, thereby altering the record msde by leave of then Chief Judge 


Pim. 


SUMMARY OF ARGUMENT 

This Court of Appeals should displace the District Court's certification 
that plaintiffs “aopeal is not taken in good faith", and grant plaintiffts 
appeal and reverses tis orders below dated Jue 28, July 15, September 12 and 
October 13, all in-1961,. ‘The reasons are: 

Plaintiff's apveal is "taken in good faith", legally ami factually. 

Plaintiff*’s claims egainst defendant attorneys at law upon freud as set 
out in her complaint are made in good faith and are meritorious, and are not 
frivolms ao mucious, legally or faotualiy. 

Plaintiff's affidavits in forma pauperis dated May 1, 1961, July 5, 1961, 
and July 22, 1961, and her Petition For Leave Po Appeal In Forma Pauperis, And 
To Displace District Court's Adverse Certificate, filed in this Courtts Miscel- 
laneous No. 1723, meet the requirements of Section 1915, Title 28, U. Ss Ce, 
and show that plaintiff cannot contend financially with defendants and that 
she should be allowed to proceed in forma pauperis. 

The District Court erroneously failed, m glected am refused to apply, 
give effect to, ani follow Section 1915, Title 28, U. S. Ce, as interpreted 
by the Suprem Court, the thrust of which is that a party's financial ability 
to litigate is to be regarded and talen as a whole and camot be subdivided, 
and that the relative finamial capacity of the litigants is a material factor 
to be considered. 

The District Court erroneously ordered stricken by the June 28, 1961, 
order plaintiff's September 24,1960, sworn or verified complaint showing 
factually in detail that plaintiff's claims and complaint are not frivolous 
or malicious or without merit, as alleged and olaimed by defendants in their 
motions to vacate May 4, 1961, order and affidavits in support thereof. 
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Actions,attitude and utterances of the District Court were erromous, 
mistaken, and nonjudicial. 
The District Court's June 28, 1961, and July 15, 1961, orders denying 
plaintiff leave to proceed in forma pauperis are final ami appealable orders. 
The District Court, upon the filing of plaintiff's Motion For Leave To 
Appeal In Forma Pauperis, was divested of all jurisdiction over plaintiff's 
action and case, except to rule, within judicial disoretion, as to whether or 
not her appeal is "taken in good faith.” 
The District Court was without jurisdiction to entertain and rule on 
defendants’ August 4 and 9, 1961, mtions to dismiss, and their October 25, 
1961, “Application To Strike, and to pass the September 12 and October 25, 
1961, orders, except rule, within judicial discretion, as to whether or not 
plaintiff's appeal is "taken in good faith." 
This Court of Appeals should reverse the District Court and order that 


plaintiff be allowed to proceed "without prepayment of fees ani costs or 


seourity therefor.” 


ARGUMENT . 
Prefatory Statemext. 
The cleims and rights of plaintiff against defendants were fixed upm the 
execution of the Contract of Sale (JA 11) ani Debenture (JA 15, 17), both dated 
July 21, 1959. It is immaterial and irrelevant to plaintiffts claims and 
rights whether Defendant Clifford's D.C. Wa made or lost mmey after July 
21, 1959, end arguments and statements relative thereto have no materiality, 
pertinency or relevancy against plaintiff's claims md rights.| The Contract 
of Sale provided unconditionally for payment of money. The Debenture fraudu- 
lently provided for peyment out of "net profits", and frauduletily did not 
provide security of plaintiff's unpaid money by way of chattel deed of trust 
or conditional bill of sale. Defendant Cliffad's affidavit declares there 
were no profits. (JA 33, 35) Plaintiff contends that the payments that were 
eA a ‘, w+ 26. 


made to her were made to placate and to keep her quiet. (JA 7, 33 (the 
$4,175.00 stated there being the total of $2,500 paid about July 1, 1959, 
and the $2,675.00 total of payments shown onJA 7)). 


i. 
THIS COURT OF APPEALS SHOULD DISPLACE THE DISTRICT COURT'S CERTI- 


PICATION THAT PLAINTIFF'S APPEAL IS FRIVOLOUS AND NOT TAXEN 
IN GOOD FAITH. 


rE 
Plaintiff's first obstacle is the District Court's certification in his 
Septenber 12, 1961, arder "that the issues relied upm for the appeal are plein- 
ly frivolous emi that the proposed appeal is not talen in good faith.” (JA 201, 
202) 
Seotion 1915, Title 28, U. S. C.,provides that: 
a. "An appeal may not be taken in forma pauperis if the trial court 
certifies in writing that it is not taken in good faith." 
d. "The court . » « my dismiss the case if the allegation of pover- 
ty is untrue, o if satisfied that the action is frivolous or malicious." 
This Court has power to displace such certification. The Supreme Court in 
Johnson v. United States,352 U0 S 365,1 L ed 2d 595,77 § Ss 550, held: 
*. .. Of course, certification by the judge presiding at the trail 
carries great weight, but,necessarily, it cannot be conclisive. Upon a 
proper showing a Court of Appeals has a duty to displace a District 
Court’s certification. . » .” 
Plaintiff submits that her complaint, her efforts to proceed in forma 


peuperis, and her efforts to appeal in forma pauperis are by both factual and 


jegal tests made "in good faith." 


The legal tests of frivolous issues and of the good faith of an appeal in 
forma pauperis ere stated in Ellis v. United States, S56 U S 674, 2 L ed 2d 
1060, 78 S & 794, as follows: ; 


=... «The only statutory reqiiremsnt for the allowance of an 
indigent's appeal is the applicant*s ‘good faith.’ 28 USC Seo. 1915. 
In the absence of som evident improper motive, the applicant’s good 
faith is established by the presentation of any issue that is not p 
frivolous. Farley v. Unitsd States, 334 U § 521, 1 L ed 2d 1629, 77 
1872. The good-faith test mst not be converted into a requirement 
preliminary showing of any particular degree of merit. Unless the 


raised are so frivolous tmt the appeal would be dismissed in the case 
of a nonindigent litigant, Fed Rules Crim Proc 39 (a), the request of 
an indigent far leave to appeal in forma pauperis mist be| allowed.” 


Brandy v. United States, 8th Cir. 1959, 272 F2d 705, states the proposition 


"The question om his motion here is whether this certificate was 
arbitrary or unwarranted, on the basis cf the test prescribed by Ellis v. 
United States, 356 U S S74, 675, 78 S St 974, 975, 2 L ed) 2d 1060, that 
the appeal presents sorp issus *thav is not plainly frivolous.* ‘the ee 
e « test mst not be converted into a requirement of a preliminary show- 
ing of any particular degree of mrit. Unless the issves raised are so 
frivolous that the ap peal would be dismissed in the oase of a nonindigent 
litigant, Fed. Rules of Crim. Proo. 39 (a), 18 U. Se CoAe, the request 
of an indigent for leave to appeal in forma pauperis mst ’be allowed.t™ 
Plaintiff submits that these tests apply equally to a civil case filed in 
forma pauperis in istrict Court and to civil case appeals in| forma pauperis. 
Prinoe v. Klum, 80U S app DG 31, 148 F2d 18, a civil astionfor mandams, 
holds that 
t . .. The statute is not intended to confer the privilege of 
commencing, without prepaying costs, a suit which is plainly without 
merit. .. «" 
Plaintiff submits that any fair, professional reading of her complaint 
and its exhibits (JA l, 9,11, 15, 17 di8), he affidavits in forma pauperis 
(JA 20, 167, 179), her September 24, 1960, complaint (JA 81), and her Miso. No. 
1723 Petition For Leave To Appeal In Forma Pauperis (Addenda I) shows that, 
legally am factually, she is presenting gemine ani mritorious issues for 
trial and appeal, issues that cannot fairly, legally ani reasonably be held 
"plainly frivolous" and "not taken in good faith" as stated in the September 
12,1961, order (JA 202). 


Plaintiff submits that the rule of law in the situation here is that all 


dealings betweenhttorney and client for the bemfit of the former are not only 


regarded with jealasy and closely scrutinized, but they are presumptively 
invalid on the ground of constructive fraud, and that that presumption ean be 


overcom only by the clearest and most satisfactory evidence. 


See: Thomas ve Tirner, 87 Va l, 12 SE 149, 
Littletm v. Kincaid, 179 *F2a 848, 27 ALR2d 572, 584. 


Spilke v. Harkin, 88 US App DC 206, 210, 188 Fad 35. 
Goodriza ve Clemert, 51 App. DC 184, 189, 277 Fed 586, 279 Fed 304. 
Whiting v. Davidge, 23 App. D Cc 156, 165. 
Willoughly 7. Mactmll, 1 App DC 411, 
Cook v. Hollydcay, 1946, Md.Ct.App., 45 A@d 761, 766. 
Rizzi v. Fanolli, Men.Ct-App.D.C-,1949, 63 A2d 872. 
Also: Overhold v. Matthews, 438 App. D. C. 482, 492. — 
Plaintiff contends! and submits as to proceeding in the District Court and 
on appeal (1) that her right to proceed in form peuperis under Section 1915, 
doth in the Districs Court and on appeal, is based upon her whole ami undivided 
ability to contend financially with defendant lawyers, ani that the District 
Court cannot, as it attempted to do by the June 28, 1961, order (JA 158), 
subdivide plaintiffts financial ability ami require her to pay ¥12.00 filing 


costs without regard to her further financial ability, (2) that upon her show- 


ing she is as a mtter of law exbitled to prcoeed in forma pauperis, and (3) 


that her appeals on propositions (1) and (2) from adverse judgments are 
meritorious amd are not devoid of mrit and plainly frivolous, end therefore 
the District Court erred in denying plaintiff leave to proceed eraappeal in 
form pauperis and in mking certification "that the issues relied upon for 
the appeal are pleinly frivolous and that the proposed appeal is not taken in 
good faith.* (JA 202) 

Plaintiff submits that she in "good faith" presents justioiable -- not 
“plainly frivolous" -- issues as follows: 

1. Whether the District Court erred in denying plaintiff leave to 
proceed in forma pauperis by vacating, by his June 28, 1961, order (Ja 158), 
his own order of May 4, 1961 (JA 21), permitting plaintiff to proceed in forma 
pauperis on her May 1, 196l,affidavit (JA 20). 

2. Whether the District Court erred in denying plaintiff leave to pro- 
cedd in forma pauperis by denying, by his July 13, 1961, order (JA 160), 
Plaintiffts Motion To Set Aside And Vecate Ordor Passed June 28, 1961, ete. 
(JA 160), supported by plaintiff's July 5, 1961, affidavit in forma pauperis 
(JA 167), ani Mrs. Amelia E. Farr*s affidavit (JA 176). 


3. Whether the District Court had any jurisdiction to hear Defendant 
Clifford's Motion to Imlement order ... By .. « Dismissal off the Complaint 
(J& 190) end Defendant Ahern's Kotion to Dismiss (JA 193), and to make or pass 
that part of the September 12, 1961, order dismissing plaintiff's comlaint for 
her failure to pay the filing costs of $12 (JA 201), in view of the fact that 
plaintiff on July 26, 1961, did aly/she could to perfect her appeal from the 


June 28th aml July 13th, 1961, orders by filing her Motion For Leave To Appeal 


In Forma Pauperis (JA 177), supported by plaintiff's July 22, 1961, affidavit 
in forma pauperis (JA 179), by plaintiff's attarney’s July 25, 1961, Affidavit 
(JA 183), and an exhibit consisting of a copy of plaintiff's proposed Notice 
ef Appeal (JA 185). 

4. Whether the District Court hed eny jurisdictionto pass| that part of 
the September 12,1961, order granting defendants! motions to dismiss without 
prejudice to the filing of a new com laint upon the payment of posts, in view 
of plaintiff's contention that she hed perfected her appeal. (dA 201) 

5. Whether the District Court's certification, in that part of the Sep- 
tenber 12, 1961, order denying plaintiff's Motion For Leave To Appeal In Form 
Peuperis, "that the issues relied upon for the ep peal are plainly frivolous 
andi that the proposed appeal is not tale n in good faith.” (JA 202) is arbitrary, 
an abuse of discretion, reversible error and unwarranted. 

6. whether the District Court's October 23, 1961, arder striking the 
unmarked, unfiled, unstamed notice of appeal (JA 216) was erroneous end beymd 
the jurisdiction of the District Court, in view of Judge Pine's statement, 
after filing of plaintiff's Motion For Leave To Appeal In Forma Pauperis, 
"Teave it, if you went to." (dA 189), and plaintiff's attorney's undenied, 
verified statement that "Thereupon, plaintiff's attorney handed across the bar 
to the Court's Clerk the Notice of Appeal” . » « (JA 206) 

Therefore, applying the tests in the Bllis ani Brandy oases, supra, plain- 
tiff submits that the District Court plainly was in error in meking, and that 
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this Court of Appeals should displace, the certification "that the issues 
relied upon for the appeal are plainly frivolous and that the proposed appeal 
is not taken in good faith." 


Il. 

PLAINTIFF'S AFFIDAVITS IN FORMA PAUPERIS MEET TEE REQUIREMENTS OF 
SECTICN 1915, S0W THAT PLAINTIFY CANNOT CONTEND FINANCLALLY WITH 

DEFENDANTS AND THAT SHE SHOULD BE ALLOWED TO PROCEED IN FORMA 

PAUPERIS, AND REQUIRE AND SUPFORT REVERSAL OF THE ORDERS OF 

JUNE 28th AND JULY 13th DENYING PLAINTIFF LEAVE TO PROCEED 
IN PCRHA PAUPERIS, AND OF THE SEPTEMBER 12 ORDER OF 
DISMISSAL. 

According to the local practices under ordinary circumstances, plaintiff 
would have been required to pay the Clork ¥10 upm filing her complaint (JA 1) 
under Section 11, 1509, and $2.00 to the United States Marshal under Section 
11-1510, both D. C. Code,1961. Also, plaintiff? being a nonresident, under 
defendants motions for a total of #3,000.00 of security for their costs from 
plaintif? (JA 22, 23), plaintiff ordinarily would heve had to guarantee defend- 
ants* costs by a cash deposit, or a satisfactory bond undertakimg, under 
Section 11-1506, D. Cs Code, 1961. Believing that plaintiff was financia lly 
unable to centend and litigate with defendant lawyers, and post security for 
their costs, it was squarely put up to plaintiff to determine whether or not 
she should proceed in forma pauperis under Section 1915 by her attorney's 
April 29,1961, letter (JA 79). Plaintiff made her May 1, 196l,affidavit in 


forma pauperis, in accordance with and as required by Section 1915, Title 28, 


U. Se Ce (JA 20) The District Judge allowed plaintiff to proceed in forma 


pmperis. (JA 21) 
Section 1915, Title 28, U. S. Co, states the requirement. for proceeding 
in forma pauperis is an affidavit by a person that 
a. States thnt he is unable to prevay fees and costs or give security 
therefor; 
b. States the/nature of the action or appeal; and 
Ce States the affiant's belief that le is entitled to redress. 


Plaintiff submits that the thrust of Section 1915, as interpreted by the 
Supreme Court, is that the ability to prepay fees and costs, or give security 
therefor, is to be determined end masured as a whole, and that a party‘s 
financial ability is not to be subdivided to require payment of some of the 
costs until "one mst be absolutely destitute to enjoy the benefit of the 
statute." Adkins v. Dupont de Nemours & Cos, 335 US 331, 95 L ed 43, 67S Gt 
85, 11AIR2d 599. Plaintiff sibmits that justice and Section 1915 require not 
only equal treatmnt as to legal principles, but substantial equalization of 
the ability of a poor party to contend with others parties more favorably 
situated, to the end that parties better able financially ami situated to 
omtend before the courts shell not have any substential advantage over the 
poor or less able to contend, ani thus be able tm purckase or secure decisions 
favorable to them. 

Plaintiff invites attention to the fact that defendants' motions to vacate 
the May 4, 1961, order (granting plaintiff leave to proceed in forma pauperis), 
and their supporting affidavits (J& 24-46), do not dispute or show inoorreot 
or untrue plaintiff's May 1, 191, affidavit statements as to her financial 
ability end condition on Mey 1, 1961. Clifford's motion, without specifying 
the date of urs. Farr’s retainer paymamt to plaintiff's attorney, which was 
about July 1, 1960,ten months previous to plaintiff's May 1, 1961, affidavit 
(dA 115, 127,176), states imaterially and irrelevantly to plaintiff's Mey 1, 
1961, finencial condition that "counsel for the plaintiff withheld from the 
Court the fact that he received a fee fram a lady of considerable wealth.” 

(JA 25, 26). This retainer psyment by Mrs. Farr and her assets were not part 


of plaintiff's assets on May 1, 1961, or at any other tim. (JA 169, 176). 


Mrs. Ferr's retainer payment was charitable, family help to plaintiff (JA 176), 
which is entirely proper. Johnson v. Van Wy&, 4 App. D. Co 279. 

Plaintiff's statements in her affidavits in form pmperis (JA 20,167, 
and 179, and Addenta I hereto), uncontradicted and not shom to be imorrect 


or untrue by defendants, comply with ani meet the above-stated requir ements 
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of Section 1915, and show that she has no real property at all, no personal 
property of value other then her second-hend household equipment end furniture 
stored in Dover-Foxcroft, worth very little and no use as collateral (See JA 
183), and no income except nonassignable and nonattachable workmen's oampensa- 
tion death benefit and social security payments, which are currently used for 
"the necessities of life.” (JA 21,168, 181) Plaintiff receives for herself 
per month $79.64 2/3 from workman's ocmpensation and $82.50 from Social Semri- 
ty. Plaintiff receives for her minor deughter Sharonper month 354.14 2/8 from 
workmen's compensation death benefit and $82.50 from Soc ial Security. (JA 20, 
21, 168, 169,182, end Addenda 1) 

Such workman's compensation and Social Seourity benefit payments are 
nonassignable and nonattachable under Sectim 916, Title 33, and Section 407, 
Title 42, United States Code, and have been all durixy this litigation. They 


cannot be used as collateral for costs bonds or undertakings. (JA 183) 


the leading end controlling and unmodified case of Adkins v. DuPont de 
Nemours & Co., supra, reversed judgments denying Mes. Adkins (a widow like 
plaintiff) leave to appeal in forma pauperis, although she owned a house worth 
$3,450.00, and lived on the rent therefrom. Mr. Justice Black, for a unanimous 
court, held: 

"ehird, We cannot agree with the court below that ome mst be 
absolutely destitute to enjoy the benefit of the statute. We think an 
affidavit is sufficient which states that one cannot because of his 
poverty "pay or give security for the omts . . . em still be able to 

ovide' himself and dependents ‘with the necess:ties of life.* . . «" 
See balanos of paragraph) 
The Supreme Court also .as carrying out the moral law that "Ye shall not 
afflict any widow, or fatherless child." Exodus: 22:22. 

Plaintiff submits that the District Court erred, mdwas arbitrary and 
capricious, and showed bias for defendants, in the dune 20, 1961, hearing on 
defendants! motions to vacate which were filed June 2, 1961 (JA 24, 37), when 
he declared (JA 136) that defendents' motions for $3,000 security from plain- 
tire for defendantst costs (JA 22, 23) were not before him, and directed 


34 


plaintiff's attorney not to argue the issue. (JA 136) Plaimiff submits that 
4% 4s plain and beyomi argumnt that Sectionl915 authorizes exemption of 4 
personffrom "prepayment af fees and costs fet an adverse party7 of security 
therefor," when such persm "malms affidavit that he is unsble to pay such 

costs or give security therefor." Defendants’ motions for security from 
plaintiff, also filed on June 2, 1961 (JA 22, 23), were epplications':to the 
District Court that plaintiff be ordered to provide “prepayment of [Metendants'7 


fees and costs or security therefor.” Hall v. “uckett,1955, 45 App. D. C. 285, 


holds that the then applicable statute, the predecessor of Seotion 1915, applied 
to applications such as defendants’ motions for security from |plaintiff for 
their costs; in other words, Bhat the right of a person, such|as plaintiff, to 
proceed in forma pauperis covered not only the costs he, as plaintiff, ordin- 
arily would pey, but also prepayment or security for the defendants* costs. 
Half v. Duckett, supra, reversed a judgment requiring a plaintiff to post 
seourity for his defendants costs, after and where the plaintiff had been 
allowed to proceed in form paup@is. The District Court in pessing upon 
defendants’ motions to vacate (JA 24, 37) the Mey 4, 196l,order (JA 21) 
necessarily had to bear in mind, in weighing plaintiff's privilege or right 
to proceed in form pauperis, her financial ability to pay not only her ow 
costs but also her ability to responi to defendants! demands for $5,000 
security from plaintiff for their costs, and erred in refusing to consider 
defendants! motions for security and in directing plaintiff's) attorney not 
to argue the issue (JA 1356). 
No case is known to plaintiff or ter attorney, after diligent search, that 
holds that a person's financial capacity is not to bd viewed as a whole, but 
may be considered piecemal, am that a plaintiff, who makes an affidavit in 
forma pauperis, can be required to pay "the costs required to| commence an 
action", $12.00 in this case, in order that "her complaint will be permitted 
to stand as originally filed and as if costs had been originally paid." 


regardless of such plaintiff's inability to respond to defendants* demands. 
| $5 


Plaintiff svwbmits that the District Court was erroneais and incorrect in 
fact in stating in the June 28, 1961, order (JA 58) "that the facts adduced 
in the motion papers and on oral argument concerning the plaintiff's financial 
resources, which facts were not included in the affidavit in support of the 
motion to proceed in forma pauperis /JA 207, do not justify the order permit- 
ting plaintiff to proceed in forma paupe@is, and, therefore, require vacation 
of the order.” See Item 5 in Plaintiff's (verified) ilotion to Set Aside And 
Vacate Order Passed June 28, 1961, eto. (JA 160,162, 163) The only such facts 
known to plaintiff and her attorney, and made known to the Court in the June 
20, 1961, hearing (JA 106-145), are that mrs. Amelia E. Farr, the widow of 
plaintiff"s deceased uncles, about July 1, 1960, paid plaintiff's attorng a 
retainer by her cheok for $500 (JA 115, 126; see also 176) (ten mnths before 
plaintiff's Mey 1, 1961, affidavit in forma pauperis (JA 20), and that plain 
tiff's attorney received from “rs. Farr about May 24, 1961, a chook for $144.42, 
which he has stated to the District Court (JA 115, 116, 149, 163), and here 
certifies, was reimbursement for expensss paid by him in matters that were ani 
are not this present case. Payments made to plaintiff's attorney by a family 
connection of plaintiffare not inconsistent with plaintiff's sworn statements 
as to her financial ability on and by her May 1, 1961, affidavit (JA 20), and 
they do not support, legally or in fact, the District Court's above-quoted 
statements in his Yume 28, 1961, order (JA 160). It was errmeous, legally 


and in faot, for the District Court to count as part of plaintiff's financial 


resources Mrs. Farr’s! assets and retainer payment to plaintiff's attormy, ten 
months previously. (See JA 176) It was legal ani proper for Mrs. Farr, a 
family connection of plaintiff, to assist plaintiff by paying plaintiff's 
attorney a retainer. Johnson v. Van Wyck, 4 Apps D. Ce 279. 

No case is known to plaintiff or her attorney, after diligent search, 
that holds tint a person's financial capacity in connection with Section 1915 
includes assets and funds of family ccmections, who have previously assisted 
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them financially. Plaintiff submits that the District Court erred in remark- 
ing and holdiy that Mrs. Farr’s assets were includable or included in plein- 
tiffts resources. (JA 142, 143) | 
Sectionl915 by its overall terms does not provide that the ability to 
prepay fees ani costs or give semrity therefor in a partiouler case is divis- 
able. The test is the overall financial capacity of a person to finance liti- 


gation to secure redress by "prepayment of fees emi costs or security therefor," 


notthe ability to pay by sacrifice oly "the costs required to commence an 


action" without regard to capacity to provide security for defendants costs. 
Plaintiff submits that hor effidavits (JA 20,167 and 179, and Addenca T 
hereto), end her attorney*s affidavit as to inability to secure even a $250 
appeal costs bond upon her assets and imom (JA 183), allshow that plaintiff 
hes met and mets the requirements of Section 1915, inasmch as they show, as 
required by Section 1915, 
a, That he is unable to prepay fees and costs or give security therefor ; 
b. The nature of her action or appeal; end 
c. Her belief that she is entitled to redress, 
and that the District Court erroneously failed,neglected and yefused to apply 
Section 1915 as written ari as applied and interpreted by the /Suprem Court of 
the United States. 
Plaintif? sutmitsthet the District Court by the June 28, and July 15, 
1961, orders, and by the September 12, 1961, order (JB 158, 160,201), errone- 
ously failed to follow and ignored the overall thrust of Section 1915 that a 
person who is financially unable to pay all fees end costs or|give security 
therefor in a particular case is permitted to procoed in form, pauperis, 
regardless of ability to spare as moh as $12.00 to pay "the costs required 
to commence an actim", and tiat said orders should be reversed. 
Plaintiff? aiso submits that the District Court’s certification "that the 


4gsues relied upon for the appeal are plainly frivolous end that the proposed 


37 


appeal is not taken ingood faith” is erroneous, and denial of plaintiff's 
Motion For Leave To Appeal In Forma Paweris is the September 12, 1961, order 


is likewise erroneous, and that said order should be reversed. 


III 
THE DISTRICT COURT'S JUNE 28, 1961, ORDER ERRONECUSLY STRUCK FROM 
THS CASE FILS TH® COPY OF PLAINTISF?S SEPTEMBIR 24, 1960, COM- 
PLAINT WHICH REFUSED DEFENDANTS* CHARGES THAT PLAINTIFE'S 
CLAIM AND ACTION ARES FRIVOLOUS AND MSLICIOUS. 
Defendant Clifford's Motion to Vacate the May 4, 1961, order charges that 
"the proceeding" “is not brought in good faith, and is malicious." (JA 25) 
His affidavit is "in support of defense the claim is frivolous." (JA 28) He 


Cleimed that the stated sequence of events "show to the Court the utter lack 


of good faith and the utter lack of merit of the present complaint.” (JA 29) 


He stated in his affidavit that "this suit is completely divested of merit and 
has no basis in fact." (Ja 36) 

Defendant Ahern's Motim to Vacate the May 4,1961, order said its "oon- 
tention” was “that the complaint lacks eny mrit and is mlicious.” (JA 37) 
His affidavit is "in support of defense the claim is frivolous." He charges 
in his affidavit “that the complaint as to him is completely without merit" 
and is "a spurious end invented claim of the plaintiff's counsel.” (JA 41) 

Plaintiff submits that the affidavits of Gerald B. Greenwald (JA 43) and 
Melvin Spaeth (JA 45) appear to be carefubly dram, ani submits that they do 
not state that Defendant Ahern did not represent plaintiff. Plaintiff also 
submits that Clifford*’s affidavit does not state that Defendant Ahern did not 
represent plaintiff. (JA 28-36) 

Defendants’ motions and affidavits were served Jume 2, 1961. Local Civil 
Rule 9 required answer within five days, and Federal Civil Rule 6 (a) excluded 
Sundays and legal holidays. Plainti?f's attormy had to answer by the close 
of business Jums 8, 1961, and did so. It was imprastisable to communicate 
with pleintiff,ther living at 352 Welsh “venue,Wilmerding, Pennsylvania, draft 
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| 
her answering affidavit for her prior approval, and secure her | answering 
executed affidavit within time. | 
To refute defendant's charges, plaintiff's attorney served! and filed 
Plaintiff's (verified) Points end Authorities In Opposition, etc. (JA 67) 
For the same purpose he attached thereto a copy of plaintiff's| verified Sep- 
tember 24,1960, complaint, which shows in detail defendants’ conduct and the 
ciroumstances of plaintiff's claims. (JA 81) 
The District Court was critical of such attachment (JA 130, 133, 141, 
142), and by the June 28, 1961, order struck if from the file (JA 159). 
There is no legal privilege in defendants’ favor granting them secrecy of said 
complaint, as Ahern olaimd. (JA 107, 108) The District Court was in error 
in intimting that there was. (JA 130, 141) 
The Canons of Professional EBthios contgin the following: | 
Canon 15 contains the following: 
The lawyer owes “entire devotion to the interest of the client, 
warm zeal in the maintenance and defense of his rights| ani the exer- 
tion of his utmost learning and ability," to the end that nothing be 
taken or be withheld from hin, save by the rules of lew, legally 
applied. No feer of judicial disfavor or public unpopulerity should 
restrain him from the full discharge of his duty." | 
Cancn 29 contains the following: 
Lawyers should expose without feer or favor befor 
tribunals corrupt or dishonest conduct in the professi 
accept without hesitation employment against a member 
has wronged his client." 
The Canons of Professional Ethics are part of the law. 
Re George I. Rothmn, 1953, 12 NJ 528, 97 A2d 621, 39 AER2d 1052. 
Consolidated Theatres v. NYarner Bros. Cir. Mgnt. Corp.e, 216 Fad 
920, 52 AIR2d 1231. | 
Plaintiff submits that the attachment of a copy of her September 24, 1960, 
complaint to her opposition to defendants’ motions to vacate was entirely 
proper, as its statemnts were plainly material, pertinent and relevant to 


refute defendants charges, that the Court*s order striking it was erroneas, 


end that the June 26, 1961, order striking plaintiff's said complaint (JA 159) 


should be reversed. = 


Iv 


DISTRICT COURT'S ACTIONS ATTITUDE AND UTTERANCES WERE 
ERRONUCUS, MESTAKEN AND NONSUDICIAL. 


freee oh ld eo 

Plaintiff submits that careful reading of the transoripts of the hearings 
of June 20, 1961 (JA 106-145), September 12, 2961 (JA 194-200), and October 
23, 1961 (JA 210-215), in comection with the orders of June 28, 1961 (JA 158), 
July 13, 1961 (JA 160), Septomber 12, 1961 (JA 201), md October 23, 1961, (JA 
216), will reveal and show taat the District Court’s actions, attitude and 


utterances were erroneous, mistaken and nonjudid al. 


Plaintiff submits that it was error for the District Court to fail and 


neglect to keep argument confined to the issues of plaintiff's finenciel 


ability and capacity ‘to provide "prepayment of fees and costs or seourity 
therefor", and whether the allegations of plaintiff's C. A. 1563-61 complaint 
were "plainly without merit” ani failed "to state a claim against defendants 
upon which relief can be granted", and to allow defendents,and especially 
Defendant Ahern, as attorney for Defendant Clifford, to wander from end con- 
fuse the issues by mking personal, imetorial, irrelevant attacks upon plain- 
tiffts attorney, without admonition, restraint or reprimand upon them for so 
doing. 

Plaintiff submits that the District Court was erroneous in being critical 
of plaintiff's charges against Defendant Attorney at Law Ahern, and of plaim 
tir’'s attorney for representing her upon such clmrgss, while never raising 
any question about the propriety of plaintiff's action and claim against 
Defendant Attorney et Law Clifferd, and while showing no interest in plaintiff's 
right to a hearing or trial of her charges against defendants upon their 
elleged fraud. 

Plaintiff submits that it was erroneous for the District Court to permit 
Defendant Ahern to act as attormy at law for Defendant Clifford, ari to give 
weight to his arguments and statements, as the transcript of the July 20, 
1961, hearing shows plainly he did (JA 106-145). Plaintiff submits that Ahern 
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has taken a position antagonistic to Clifford's position by denying that he 


RA 


was, and acted as, plaintiff's attorney and counsellor at lew on or about July 
21, 1959, for thus Ahern leaves and places Clifford in the manifestly improper 
position of dealing directly with his clieut, Mrs. Midgett who,|under defendants’ 


| 
theory, acted without benefit of independent legal advice ani counsel in sign- 


ing away her busimess assets for a corporate promise of payment! out of "net 
profits" and without the security of a chattel deod of trust or conditional 
bill of sale. It should bs noted that the affidavits of Clifford (JA 28), 
Gerald B. Greenwald (JA 43), and Melvin Spaeth (JA 45), all lawyers, do mt 
show or state that Ahern did not act as plaintiff's attorney and counsellor 

at law end represent end advise plaintiff in the Contract of Sale and Debenture 
transaction, as plaintiff alleges Ahern did. 


Goodrum v. Clement, 51 App. De C. 184, 189, 277 Fed. 586, 279 Fed 304. 
Consolidated Theatres v. Warner Bros. Cir. Mngt. Corp., 216 P2d 920, 

52 AIR2d 1231. 

Vv | 

“DISTRICT COURT'S JUNE 28, 1961, AND JULY 13, 1961, ORDERS DENYING 


PLAINTIFF LEA TO PROCEED IN FORMA PaUPERIS ARE FINAL AND 
APPEALABLE . 


Section 1291, Title 28, U. S. C., provides: 


"The carts of appeals shall have jurisdictionof appeals from all 
final decisions of the district courts of the United States, .. ." 


Roberts v. U. S. District Court for W. D. of Calif., 339 U\S 844, 845, 
95 L ed 1326, holds: 
"The denial by a District Judge of a motion to proceed in form 
peiuperis is an appealabie order. 28 USCA Seo. 12291, FCA Title 28, Sec. 
1291; see Cohen v. Beneficial “ndustrial Loan Corp., 337 US 541, 93 
Led 1525, 69 s Ct 1221. 
Plaintiff submits that the June 28, 1961, order (JA 158), yacating the 
May 4, 1961, order (JA 21) permitting plaintiff to proceed in forma pauperis, 
and requiring plaintiff to pay the costs to commence an action,|and that the 
July 13,1961, order (JA 160) denying Plaintiff*s Motion To Set Aside and 


Vacate Order Passed June 28, 1961, eto., both constituted a "denial by a 


District Judge of a motion to proceed in forma pauperis" and therefore each of 
them "is an appealable order.” 

Upon filing of plaintiff's Motion For Leave To Appeal In Forma Pauperis 
on July 26, 1961 (JA 177), supported by two affidavits (JA 179, 183), with 
copy of her proposed Notice of Appeal attached as an exhibit (JA 185), and 
upon tender of the original of her proposed Notice of Appeal "to go along 
with the moti” (JA 188, 189}, plaintiff had done all in her power to perfect 
her appeal. Plaintiff submits that she had perfected her appeal as a matter 
of lew. 

Plaintiff submits that she was and is entitled to appeal as of right from 
the June 28,1961, order (JA 158), and the July 13, 196l,order (JA 160), without 


regard to the September 12, 1961, Urder (JA 201) purporting to dismiss the 


complaint without prejudice. 
VI 
DISTRICT COURT WAS DIVESTED . OR ALL JURISDICTICN UFON FILING OF 
PLAINTIFF *S MOTION FOR LEAVE TO APPEAL IN FORMA PAUPERIS, 
EXCEPT TO RULE, WITHIN JUDICIAL DISCRETICN, AS TO WHETHER 
OR NO? THE APPEAL IS "TAKEN IN GOOD FAITH." 
Upon the perfecting of an appeal to this Court of Apveals, the District 
Court is ousted of its jurisdiction, and the cause is transferred to this Court. 
Goldsmith v. Valentine, 35 App. D. C. 299, 301. 

Under date of February 10,1954, thon Chief Judge Stephens of this Court of 
Appeals wrote Distriot Court Judge Letts a memorandm which apparently governs 
both the District Cairt’s and this Court's procedures on motions or petitims 
for leave to appeal in forma pauperis. Plaintiff submits that it says in 
effect that the District Court Clerk sm1l regard a motion or petition for 
leave to appeal in forma pauperis which is filed withinthe time for filim of 
a notice of appeal as the timely filing of a notice of appeal if either the 
District Court or this Court of Appeals grants the motion, Plaintiff submits 
that the proceedings to appeal in the instant case ceome within the purview of 
the mmrandum, As above stated, plaintiff submits that her appeal was perfect- 
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ed as a matter of law. Plaintiff further submits that her appeal was perfected 
as of July 26, 1961, the day she filed her Motion For Leave To! Appeal In Forma 
Pauperis. (dA 177) 

"two courts cannot have jurisdicticn of the sam oase at the same tim.” 


Lasier v. Lasier, 47 App. D. C. 80, 83. 
Potts v. Cattertm, Mun.Ct.App.D.C.,1951, 82 A@d 133, 1354. 


Plaintiff submits that the District Court was divested ofjall jurisdic- 
tion over plaintiff's Civil 4ction 1363-61, end her appeal, as | of July 26, 
1961, except the power,provided by Section 1915 (a),Title 28, U. S.C, to 
certify, within judicial discretion, “in writing that it /plaintiff’s appeal7 
is not talen in good faith." Plaintiff submitstmt she has shown that the 
District Court did not act within judicial discretion when the|/September 12, 
1961, order certified "that the issues relied upm for the appeal are plainly 
frivolous and that the proposed appeal is not taken in good faith." 

Therefore, plaintiff submits that the District Court was divested of 
jurisdiction to hear defendants' August 4 end 9th motions for dismissal (JA 
390, 193) and defendants’ October 23rd application to strike (JA 203), ani to 
enter that part of the September 12th order that dismissed plaintifets com 
plaint without prejudice (JA 201), and to enter the October 23rd order striking 
the tendered proposed Notice of Appeal (JA 216). 

Therefore,plaintiff submits that said orders should be reversed, set aside 


and vacated. 


CONCLUSION. 
Plaintiff-appellent submits that this Court of Appeals shuld (1) displace 
the certification of the District Court in its September 12, 1961, order "that 


the issues relied upon for the appeal are plainly frivolous and that the pro- 


posed appeal is not talen in good faith (JA 202), ani reverse, set aside,and 
vacate (2) the September 12, 1961, order dismissing plaintiff's complaint with- 
out prejudice to the filizg of a mw complaint upm the payment of costs, and 
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denying plaintiff's moti for leawe to appeal in farm pauperis (J& 201, 2C2), 


(3) the June 28, 1961, order (JA 158) vacating the May 4,1961, order (allowing 
plaintiff to proceed in form pauperis), and striking plaintiff's September 24, 
1960, complaint, (4) the July 13, 1961, order (JA 160) denying plaintiff's 
motion to set aside and vacate the June 25, 1961, order, and (5) the October 
23, 1961, order striking the pleintiff's proposed Notice of Appeal that was 
lodged with the District Cow't to go along with plaintiffts motion fa leave 
to appeal in forma pauperis by leave of Judge Pine. 

Pleintiff-appeliant further submits that this Court of Appeals should 
order the reinstatancrt of the May 4, 1961, order allowing plaintiff +o proceed 
in forma pauperis (JA 21), and that plaintiff-appellart be and is allowed to 
proceed in forma pauperis. 


Respectfully submitted, 


H. CLAY ESPEY, 
219 Southern Building, 
4425 E Sirset, N. We, 
Washington 5, D. Ce, 


Attorney for Appellant (Plaintiff). 


ADDENDA I 
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IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRWIT 
BVA F. MIDGETT, ) Lodged 
Petitioner-Apvellant, Sept 29 1961 
Plaintiff Below, 
VWSe 
Miscellaneous No. 17235 
JOBN KEELY CLIFFORD, 
and 
ALBERT J. AHERN, JRo, : 
Respondent-Apve llees, 
Defendants Below 


PETITICN FOR LEAVE TO APFEA IN FORMA PAUPRIS, AND TO DISPLACE 
DISTRICT COURT'S ADVERSE CERTIFICATE. 


Petitioner-Appellent Eva F. Midgett, plaintiff below and hereinafter so 
designated, respectfully represents: 

le She is a citizenof the United States who because of her poverty is 
unable to prepay fees and costs or give seowity therefor (end still be able 
to provide herself end he dependent with the necessities of life) 

a. To maintain Civil Action 1363-61 in the United States District 
Court for the District of Columbia (Exhibit 1), Bva FP. Midgett, Plaintiff, v. 
John Keely Clifford ani Albert Jd. Ahern, Jr., Defendants, who are hereinafter 
so desimated. 

b. To mintain her appeals from judgmentsagainst her mintenmoe 
of said action in the District Court in forma paweris. 

2. This oath verified petition of plaintiffis made for the purpose of 
availing herself of the rights and privileges in such case provided by Section 
1915 of Pitle 28 of the United States Code. Plaintiffis not financially able 
to contend with defendant attorneys at law. 

2) 3. Plaintiff, who here expresses herbeliefs (a) that she is entitled 

to redress by her appeals and in Civil Action 1363-61, (b) that her appeals 
and claics in Civil Action 1363-61 are made and taken in good faith and are 
not frivolous or mlicious, and (c) that the District Court has been arbitrary, 
biased, capricious, in error md prejudiced, desires to appeal in forma 


pauperis from (4) 


a. The District Court's order by Judge Youngdehl, aitceea dune 28, 
1961, vacating his order entered May 4, 1961, permitting plaintiff? to proceed 
with Civil Actionl363-61 in forma pauperis, and providing that upon: payment 
by plaintiff within ten days of the costs to commence en action ($12.00 here) 
Civil Action 1363-61 might stand. 
bd. Judge Youngdahl’s order of July 15, 1961, denying "Plaintiff's 
Motion To Set Aside And Vacate Order Passed June 28, 1961, And |To Rehear 
Defendants® Motion to Vacate ilay 4,1961, Order, Or To Keinstate It.” 
6. dudge Youngdehl’s order of Septexber 12, 1961, 
1. Dismissing plaintiff's complaint (for non-paymnt of fil- 
ing costs by plaintiff,'$12.00), without prejudice to the filing of a new 
comlaint upon the payment of costs, and 
2. Denying plaintiff's Motion For Leave To Appeal In Form 
Pauperis, the order containing the following: "the Court, in aooordence with 
the provisions of Title 28,Section 1915 (a) stating that the issues relied 
upon for the appeal are plainly frivolous and that the proposed appeal is not 
taken ingood faith.” 
4. Plaintiff because of her poverty is unable to post $250.00 cash, or 
to seoure and post the $250.00 appeal costs bond required by Federal Civil 
Rule 73 (c), to guarantee defendants costs of sppeal, or to print the record 
or to give security therefor, or to prepay the fees and costs of Civil Aotion 
$) 1363-61 or give security therefor, inoluding defendants* costs, for which 
defendants by their two ani separate motions fer costs (Exhs. $-a ami S-b) 
have demanded $5,000.00, ani still be able to provide herself and her father- 
less, minor daughter Sharon,born August 50,1949, who is with plaintiff, with 
the necessities of life. See plaintiff's attorney’s afticavit! (EBxhidit 12-0) 
regarding plaintiff's inabiility to secure a $250 appeal costs bond. Plein- 
tiff affirms ani males part hereof her affidaw ts in forma pauperis dated 
May 1, 1961 (Exhibit 2), ami July 5, 1961 (Bxhibit 10-b), ant yuly 22, 1961 


(Bxhitit 12-b). Plaintiff is a widow, born April 1, 1910, and is not 
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presemtly, ani never has been, gainfully employed. She is living temporarily, 
together with her daughter Sharm, in the hom of he sister, who has been 
ill in a hospital,and teking care of her sister's child, husband and home, 
all without comensation. Pleintifffs cash on hand amounts to $28.00. Plain- 
tiff does not have or own any benk account, savings account, stocks, bonis, 
automobile, realestate, or other valu able property, excepting only the 
second hani household equipment and furnishing described in her:affidevits 
whieh are stored in Dover-Foxcroft, Maine. Plaintiff does not have a husbend, 
parent, or other person to assisther in paying the costs end expenses of this 
litigation, and particularly to help plaintiff to post cash security or bonds 
for defendentst costs either in the District Court or on appeal. Plaintiff's 
father is living but unable to assist plaintiff, being in his seventy-fifth 
year, unemployed, and without inoome of any kind, except a small monthly oam- 
tribution by his son. See Mrs. Amelia E. Farr’s affidavit (Exhibit 11). 

S. The nature of plaintiff's appeals is as follows: 


a. From Judge Youngdahl's June 28, 1961, order (Exh. 9) vacating 


his May 4,1961, order (Exh. 2) originally permitting plaintiff to file end 

4) proceed with Civil Action 1363-61 (Exh. 1) in forma paupe is (based upon 
plaintiff's May 1,1961, affidavit in forma pauperis (Exh. 2)), and permitting 
plaintiff's complaint (Exh. 1) to stand upon her paymnt, within ten days, 

of the costs required to commence an action; 

be Prom Judge Youngdahi's July 13, 1961,order (Exh. l0-a) denying 
plaintiff's motion (Szh. 10-a) to set aside and vacate his June 28, 1961,order 
(Exh. 9), supported by plaintiff's July 5,1961, affidavit in forma pauperis 
(Exh. 10-b); 

c. From dudge Youngdahl's September 12, 1961, order (Exh. 18) dis- 
missing Civil Sotion \1363-61 for non-payment of the filing costs ($12) by 
plaintiff, without prejudice to the filing of a new complaint upon the payment 
of costs, md denying plaintiff's Motion Por Leave To Appeal In Forma Pauperis 


(Bxh. 12-8), 
(444) 


presenting the justiciable issues, whit plaintiff? contends and 
should be answered in the affirmative by revorsalv,of 

(a) Whether pleintiffts affidavits in form pauperis) (Exhibits 2, 
10-b and 12-b) met the raquiremonts of Secticn 1915, Tible 28, UeSCohe, 
for proceeding in form pauporis; 

(b) Whother pleintitt's avtempts to appeal in form penperts and 
her claims set out in hor complaint (Eth. 1) are made in good faith or are 
frivolous or mlicious; 

(co) Whethar the District Court wes in error 

(1) Tx pessing the dime 28, 1961, order vacating his May 4, 


196l,order permitting plaintiff to file aud proveed with Civil) Action 1363-61 


in forma pauperis, end requiring plaintiff to Say the filing vosts only in 
order to have Civil Action 1363-61 stand, 
5) (2) In denying, by kis July 13,1961, order, plaintiff*s motion 
to vacate his June 28, 1961, order wacating his May 4, 1961, order granting 
plaintiff leave to proseed in fcrm péuperis, and | 
(S) In denying, by his September 12,1961, order, plaintiffts 
Motim For Leave To Appeal In Forma Paupris from his June 28,) 1961,arder on 
the ground that plaintiffwas not acting in good fai th,and dismissing Civil 
Action 1363-61 for plaintiff's failure to pay the filing costs). Plaimiff oon- 
tends and submits thet the whole thrust of the authority of Seotionl915 is to 
permit persons to proceed in forma pauperis when their overall! ability to pre- 
pay fees and costs or give seority is insufficient as a wholejafter their 
purolase of the necessities of life; that Section 1915 does not authorize or 
contemplate subdivision of a person's ability to pay fees and costs so as to 
authori ze a Court to require payment of filing Sests only, without regerd to a 
person's ability in whole to psy future fees and costs, or give security there- 
for, such as plaintiff's imbility to respmd to defendants* motions for secu- 
rity for costs in the total of ¥3,000.00 (Bxhiti ts S-a ani 3-b), ami her in- 


ability to secure a $250.00 appeal costs bond. Exhibit A to this petition 
(iv) 


sets out in detail the oase and proceedings only as to proceeding in forma 
pauperis, ami is mde part hereof by thie. reference. 

6. There is no person interested by contract or otherwise in plaintiff's 
appeals and claims, and entitled to share in eny recovery thereunder, who is 
able to pay or secure the costs, except plaintiff's attormey who is represent- 
ing plaintiff upon a contingent fee contract and who is not required to pay 
or secure the costs. 


7. Unless plaintiff is permitted to proceed in forma pauperis for a re 


view in this United States Court of Appeals of the judgmnt orders in Civil 
6 


Acticn/ 1363-61, plaintiff will bs utterly unable to rectify the adverse rulings 
of Distbict Judge Youngdahl and the fraud and wrong perpetrated upon plaintiff 
by the defendents, shom by plaintiff’s verified complaint (Exhibits 1 and 2). 
Upon advice of ny attormy of record, plaintiff states that the justidiable 
issue regarding her recourse to the authority of Section 1915 to proceed in 
form pauperis is whetler plaintiff is finanoially able am the whole +o prepey 
fees and costs, or give security therefor, including security for defendmts* 
costs in Civil 4otion 1363-61 ($3,000, being demanded by defendants* motions), 
and security for defendents' costs on appeal by the required $260.00 appeal 
costs bond, over and above providing the necessities of life, and that it is 
not withinthe purview of Section 1915 or the authority and power of the Dis- 
trict Court thereunder, as seid sectim is interpreted by the Supreme Court of 
the United States, to subdivide plaintiff's financial ability and condition her 
proseortion of Civil Action 1%3-61 upon plaintiff's payment of the $12.00 filing 
costs ($10.00 to the Clerk and $2,00 to the United States Marshal), as the 
District Court ruled by his June 28, 1961, end September 12, 1961, orders. 
WHEREFORE, plaintiff prays this Court of Appeals to displace the District 
Court's certification that plaintiff's proposed appeal is mt taken in good 
faith, ani to grant her leave to prosecute her appeals in forma pauperis, pur- 
suant to statute, from 


(v) 


1. The District Court’s order by Judge Youngdahl, dated June 28, 
1961, vacating the District Court’s order by Judge Youngdehl, entered May 4, 
1961, allowing plaintiff to prosecute Civil Scticn 1363-61 in form pauperis. 
2. The District Court’s order by Judge Youngdahl, dated July 15, 
1961, denying "Plaintiff's Motion To Set Aside And Vacete Order| Passed June 
28,1961, And To Rehear Defendants* Motions To Vecate May 4,1961,0rder Or To 
Reinstate It." | 
7) S$. The District Court’s order by Judge Youngdahl, ekéoed September 
12, 1961, 
a. Dismissing plaintiff's compleint in Civil Action 1563-61 
without prejudice because the filing costs were not paid by plaintiff within 
ten days after the dune 28, 1961,order, ani | 
be Denying plaintiff's Motion For Leave To Appeal In Forma 
Pauperis, said September 12, 1961, order stating in part: "the Court, in 
accordance with the provisions of Title 28,Section 1915 (a) stating that the 
4ssues relied upon for the appeal are plainly frivolous and that the proposed 
appeal is not taken in good faith.” 
And that plaintiff be given such other end further reliefas may be 
warrented by the record and to the Court shall seem just and meet. 


(s) BH. Clay Espey (S) Eva P. apeeere | 

EH. Clay Espey, wmidgett, Appe r) oner, 
Attormy for Petitioner-Appelliet, Pleintif? Below. 
and Plaintiff Below, | 
219 Southern Building, | 
1425 8 Street, Ne We, | 
Washingt 5, D. Ce, | 
Telephme: NAe&2145. | 


State of Maryland, . 
St 

County of Prince George, 
Eva FeMidgett, being first duly sworn according to lex, deposed and said: 


that she is the petitioer-appellant in the above-entitled proceeding; that she 


(vi) 


has read and knows the contonts of the foregoing Petition by her subscribed, end 


verily believes the statements of fast therein mde to be true. 


(3) Eva FP. MW 
age Serene appellant 


Subsoribed amd sworn to before me this 22nd day of September, 1961. 


(s) Richerd S. Bartlett 

otary Puolic a: ‘or lo) 
Maryland 
My Commission Expires: May 6,1965. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Cirmit 


No. 16,790 


EVA F. MIDGETT, 
Appellent (Plaintiff) 
ve 
JOBN KESLY CLIFFORD, 
AND 
ALBERT J. AHERN, JRe, 
Appellees (Defendants) 
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APPEAL FROM 

(1) JUNE 28, 1961, ORDER VACATIN: MAY 4, 1961, ORDER ALLOWING APPELLANT 
10 PROCEED ZN FIRMA PSUPERIS AND STRIKING HER AFFIDAVIT SHOWING 
HER CLAIMS ARE HOT FRIVOLOUS AND MALICIOUS. 
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Prefatory Statemnt | 


The primary issues on this appeal ere whether plaintiff's appeal is teken 
in good faith, and whether che is entitled to proceed in forma pauperis in this 


Court of Appeals and in the District Court. The basic isme of this case is 


whether defendant menbers of the Bar abused their fiduciary relatimship as 
plaintiff's attormys ani counsellors at lew and defrauded her. Defendants try 
to confuse the ismes by elliptical, self-serving statements. They try to ob- 
soure end submerge the mainissues by erguing targontial, immaterial and irrele- 
vent matters. Justice to plaintiff requires patient study for the truth. 
Plaintiff does not discuss or mentim mmy argummts end statements in 
defendmts' brief, believing that her orignal brief refutes them ami that 
repetition is unnecessary. 
Defendants do not in fect show any incorrect or perjurius statement by 


plaintiff. ‘They make omclusory, self-serving accusatims, not correct in fact. 


2 
Imasmach as defendmts state so often that plaintiff is mt a peuper and 
that the District Judges ruled that she is not a pauper, plaintiff points mt 
that Section 1915,Title 2%, U. S. C., does not use the wrd “pauper.” It gives 
any person the right to prosecute a defend “any suit, action or proceeding, 
civil or criminal, or eppeal therefrom, without prepayment of fees and costs 


of security therefor,” "who /truthfully7 makes affidavit that he is unatle to 


pay such costs or give security therefar.” 

It is necessary to ascertain the precise meaning of "pauper." Black's Law 
Dictiomry, Second Edition, defines a “pauper” as "4 person.so poor thet he mst 
be supported at public expense; also a suitor who, on account of poverty, is 
allowed to sue or defend without being chargeable with costs." Under the head- 
ing "Paupers”, 70 C.J.S-, 5, Seo. 1,Who Are Paupers, it is said: 

"ths term ‘pauper’ technically may mean only a person receiving aid 
and assistane from the public wder a provision made by law forthe 

support and mintename of the poor, but the term is often given a wider 

significatim, ani generally the terms tpaupe,' ‘poor,’ tindigent,* eto, 

in statutes providing for the relief of such persms, are used to describe 
tmt class of persons who are so destitute and Iplpless as to be dependent 
for thir support on public charity." 
Inasmech as plaintiff’s affidavits (JA, 20, 167, 179) show plainly that she is 
dependent upon workmen's compensation death benefit end social semrity payments, 
she is within the definition of "pauper." Defendents’ many statements that 
plaintiff is mt a paupe are incorrect. 

In order to save words and space, every statement mide herein for plaintiff 
is pleintiff*s ergumnxt and submissi of what the record justifies ani shows. 
Plaintiff will not preface argumnts and statements with the introduction of 


“plaintiff submits" or similer statemmts. 


PLAINTIFF'S COMMENTS GY DEFENDATTS' STATEMENT OF THE CASE. 

Defendmts fail to state the fact that incane was “Mm account of th sup- 
port of my deughter end selfas mch widow, ..." (Js, 21). They also fail to 
state that plaintiff*s supplemntery affidavit shows her personal imom is 
$162.14 2/5 per mnth. (<8, 168) 


Appellee-defendants state errmeously tmt "The complaint, with the eaffide- 
vit, was presented to dudge Youngdahl almg with 3 to 40 other motions at the 
end of a day spent on a full motions calendar." (Ds* Brief, 2) Judge Young- 


dahl stated ambiguously (JA,156)= 


" . «. Iam conceding very frnkly tint I didn't read the affidavit. 
I should have read it. We get -- i suppose I get SO to 40 mtions brought 
up to me each day to decide, . .."” 


Although subsequently defendants male inconsistent statemuts, they state 
(Ds* Brief, 3): | 
" ,. . « defendant filed a mtim to vacate leave to proceed in fama 
pauperis, alleging first that Midgett was not an indigent or a pauper; 
re green that the complaint was malicious and not brought in good faith. 
JA, 24-27 


Defendmt Clifford’s sid motion moved the Court "to vacate its Order previously 


s 


entered allowing this plaintiff to proceed in forma pauperis.” and ‘attacked 
plaintiff's proceeding on the grounds or points that it (JA, 25-26) 


"1. Is not brought in good feith, ani is malictous. 
"2. It will appeer or the attachmnts that material misstatemnts 
oF toe were made in the ool mlaint and with res pect w tie plainuirs 
y or poverty, coursel ror the placsntiff withheld 8 Co 


a e Fac that he rece ved & bee Oma lady cf comsiderab eealtn ho 
was sponsor mg an mmcing tH Aims W the said M Espey oslieved 
he p ntif? hed agains fhe SePand 


As the case file jacket will show defendants served plaintiff's attormy on 
June 2, 191, with eight motions, four to dismiss, two for semrity for costs, 
and two to vacate the Court's May 4, 1961, order allowing plaintiff to proceed 
in forma pauperis. Plaintiff's attormy answered all eight on June 8, 1961. 
The Court refused to cmsider any matter except the motions to vacate. this 
was erroneous in view of the fact that Sectim 1915 brought into consideration 
not only prepayment of plaintiff's fees and costs tut also defendents*® fees ani 
costs “or security therefor." 

4s to "7" an page 5 of defendants’ brief, plaintiffts campleint herein was 
filed on May 4, 1961, fa the reason that Civil Sotion $049-60, wherein Defendant 
Clifford was plaintiff, end Defendant Ahern appeared as attornsy for the plain- 
tiffs, end which purported to sue for recision of the Contract of Sale bearing 
s 


4 
date of July 21, 1959, prevented earlier filing by operation of the compulsory 
counterclaim requirement of Federal Civil Rule 15 (a). 

Humber "8",on page 5, is immterial and irrelevant, inasmch as the $144.62 
payment wes made after this action was instituted, and was not for the costs of 
this action. Mrs. Farris knowledge was immaterial ani irrelevant to plaintiff's 
right to proceed in forma pauperis. 


Ss to "10", onpage 6, see plaintiff's affidavits (JA, 167-172, 179-182) 


showing that her personal income was $162.14 2/3 per month, and tht sk received 
for the specific support of her daughter Sharon $116.62 2/3 per month. 

The facts that plaintiffre ceived fram February, 1959, to June, 1969, accord- 
ing to Defendant Clifford's affidavit, $5,000.00 from her Delaware ifise & Mid- 
gett, Inc. (34, 1); $2,500.00 about July 1,1959,from Defendant Clifford (dA, 5); 
ani $1,675.00 between 4ugust,1959, and July, 1960, from Defendmt Clifford (JA, 
7), & totel of about $7,275.00 between February, 1959, and July, 1960, are 
immaterial ani irrelevent to plaintiff's finamial condition on May 1, 1961, 
the date of her dispoted affidavit in form pauperis (JA, 20) and whioh wes 
fully nine months after the last of said payments. 

Plaintiff disputss the correctness of defendmts’ statenent (Ds* Brief, 7) 
thet "the Court based its ruling slely mthe grounds timt the affidavit of 
poverty was untrue. (JA, 138-142) Plaintiff also disputes the-correctmeas of 
defenda uts* statement (Ds? Brief, 7) that plaintiff's attormey “asked the Court 
to simply allow him t pay costs-ani let the complaint stand (JA, 140-244) 

The District Court in striking plaintiff's September 24,1960, complaint to 
the District Court and its Grievance Committee (JA,159) (Ds* Brief,7-8) complete- 
ly overlooked md ignored the fact that the first ground or point in support of 
defendantst mtion to vacate the Mey 4, 1961, arder allowing plaintiff to pro- 
coed in form pauperis was thet plaintiff's action "Is not brought in .good fith, 
and is malicious.” (JA,'25) Plainti?f's attorney refuted this charge by his 
verified points and authorities with attachmnts including a copy of plaintiff's 
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verified September 24,1960, grievance complaint which had direct relation ani 

relevancy to the stated ground. | 
The District Court erred when he declared the grievance canplaint "was 

unnecessary t this opposition proceeding" end tht "I dm't think it was neces- 


sary because you could have argued the basis of your complaint.” (JA, 141) 


Plaintiff's seid sworn grievance complaint was moessary to refute defendants’ 
charge that pleintiffis acti was “not brought in good faith, ani is malicious." 
(JA, 25). Plaintiff's attorney’s verbal argumnts could easily have been held 
insufficient to refute defendants’ moti ground or point. 
The District Judge in his comments adverse to the so called grievance 
complaint (J4, 141) completely end erroneously overlooked the facts thet it had 
relation and relevancy to the plaintiff's claims ani defendants charge ani 
ground that this acti "Is not brought in good faith, and is mlicions.", ani 
that therefore it was absolutely legally privileged. 
Plaintiff's Motion To Set 4side 4nd Vacate Order Passed June 28, 1961, eto. 
(JA, 160), filed July 7, 1961, disclosed precisely what ino ane plaintiff received 
for herself, and what she received for her minor daughter. Yet defendants state 
only that this motim "disclosed the additional fact that Mrs. Midgett herself, 
on or shout May 24,1961, reimbursed Espey for legal expenses in the amount of 
Twenty Dollars ($20.00). (J.A. 163)." Said JA. page 163 shows precisely what 
plaintiff's attom@ stated voluntarily. It does uot support defendents' broad 
claims. 


PLAINTIFF'S COMMENTS ON DEFENDANTS' STATEMENT OF STATUTES AND RULES 
INVOLVED. 


Defendants do not copy or state correctly Sectil915 (a), Titie 28, Ue. S. 
C. de, a8 amended. This point is not material here for plaintiff is a citizen 
of the United States. (JA, 20) See plaintiff's brief, p. 22. 
PLAINTIFF'S COMMENTS ON DEFENDANTS* STATEMENT OF POINTS « 
I. Plaintiff contends that the District Court was not justified in vacating 
the order allowing plaintiff to proceed in forme pauperis; that the affidavits 
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filed by plaintiff emply justify her proceeding without prepayment of costs or 
security therefor, particuarly in view of her inability to contend financially 
with defendant lawyers; and that the record does not show tint plaintiff's May 
1, 1961, affidavit, and subsequent affidavits, are false and untrue in any 
perticuler with respect to her finencial oapacity, amd particouerly m Mey 1, 
1961, ths crucial date. 

II. Plaintiff disputegd defendants’ statemuts under this point. See plain- 
tiffs brief, pages 21-22, end Joint Appendix pages cited. 

PLAINTIFF'S COMMENTS ON DEFENDANTS SUMMARY OF ARGUMENT. 

First Paragreph: Plaintiff's review of tip transcript of the District 
Jadgets statements (JA, 106-145) fails to disclose, as stated by defendmts 
(Ds* Brief, 11), tmt "The trial judge explicitly stated that his rulig was not 
based mm the mrits, @ the lack of merits, of ths appellant’s civil suit." 

Second Paragraph: Pleintiff omtends that leave to proceed in forma pau- 
peris is a right in a case within the statute. Th: District Court abused its 
disoretio by including as part of plaintiff's assets and resources as of My l, 
1961, the date of her first affidavit in farm pauperis, the charitable contri- 
butia by Mrs. Amelia E. Farr for plaintiff's benefit by way of a $500 retainer 
to plaintiff's attamy about duly 1, 1960, ten mnths pricr to said May lst, and 


also Mrs. Farr's assets, inasmuch as yrs. Farr's payment md assets never were 


assets or resources of plaintiff. 

Third Paragraph: If| the Triel Court was notpassing m the merits of plain- 
tiff*s claims against defendant lawyers when he questimed the naming of Defend 
ant Ahern as such, whet was be doing? Plaintiff contends that the District Judge 
clearly showed his view tint there was no basis to nam Defendant Ahern as swh, 
and that thereby the District Judge was passing m the merits of plaintiff's 
Claims and prejudim them without hearing th: evidence. 

Fourth Paragraph, numbered II: The record of the District Judge*s questios 
ead statemnts in the dune 20,1961, hearing, refutes defendants’® statement that 
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“the trial judge conducted the pr cceeding fairly am cJjectively . * In 

point of specific fact, defendants have mt shown 4 single fact supporting their 
repeated charge that plaintiff's May 1,1961, affidevit in forma peuperis was Tan 
obvious perjurious effidavit.” In point of specific fect, defendants have not 
shown a single fact supporting their repeated cherge that "the pos p-affidevit 
discoveries disclosed a great number of imortent facts relating to the appel- 
lent's financial capadty end financial resources were omitted from the effiderit.* 


PLAINTIFF'S COMMENTS ON DEFENDANTS * ARGUMENT. 
I. 

RE: PLAINTIFF'S BRIEF POINT I: ‘HIS CORT OF APPEALS SH DISPLACE 

THE DISTRIET COURT*S CERTIFICATION TAT PLADNTIFF'S AP. Is 
FRIVOLOUS AND NOT TAKEN INGOOD FAITH. 

By leaw of this Court by its order, dated ani filed herein June 4, 1962, 

plaintiff oites Coppedge v. United States, April 50, 1962, us » 8 Led2d 
21, 82 8 ct 


reasoning stated in Coppedge are applicable here and support plaintiff's positian. 


__.» in support of her first brief point. The principles and 
Defendents, who refer to plaintiff's Point I onpage 19 of their brief, 
do not seriously argie the point. The Court should take the point as conceded 
by defendents. Defendants’ statement that ‘whether her present appeal is frivo- 
lous is now immterial since the appeal Las been allowed." 4s erroneous inasmch 
as it is in this Courtts power, end itis theoretically possible for this Court 
to, edjudge plaintiff's eppeal frivolous (and not taken in good faith), al though 
plaintiff contends t the omtrary. 
Defendants’ statement that "The District Court never considered or ruled m 
the question whether the oceins set forth in the conplaint were milicious or 
frivolous." is incorrect for the District Judge errm eously but feelimiy demand- 
ed of plaintiffts attormy why Defendant Ahern was so named. (JA, 128-250) 


Defendants? mtia ground thet plaintiff's action "Is not brought in good faith, 
and is malicious." (JA, 25), caused planntiff to show that plaintiff's clains 


are not frivolous, malicious or in bad faith, contrary to defendenté* er gument 
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8 
that plaintiff, by such showing, "is simply tilting with windmills." Defendants 
argued that pleintiff!s| case is frivolous and malicious (JA, 112, 121, 123). 
Furthermore, some of the cases hold that where a plaintiff's claims are frivo- 
lous, mlicious or in bad faith, such a plaintiff will not be permitted to pro- 
ceed in form, pauperis. For example see these cases cited by defendants, namely: 
Loum ve Underwood, 262 F2d 866, end Speers v. Continental Bus System, 148 F.Supp. 
806, Which are not in point here. 


TI. 


RE: PLAINTIFY'S BRIEF POINT Ii: PLAINTIFF'S AEF IDAVITS IN FORMA 
PAUPBRIS MEET THE REQUIREMENTS OF SBCTION 1915, ETC. 


Defendants, who refer to this point om page 2 of their brief, do mt 
seriously argue the point. It should be tekm@m as conceded. Defendants do not 
argue or refute plaintiff’s point (P*s Brief, SS) that "the ability to prepay 
fees ed costs, or give security therefor, is to be determined and measured as 
& whole, ani that a party’s finamial ability is not to be subdivided to require 
psym nt of some of the costs until 'one mst be absolutely destitute to enjoy 
the benefit of the statute.*” 

Although defendants quote from anil criticize plaintiff's ergument, the 
Suprem Gonkk/ace porn oe and holds: 


". « » it is our duty to assure to the greatest degree possible, 
within the statatory framework for appeals created by Congress, equal 
treatment for every litigent before the bar. 

“The point of equating the test for allowing a pauper's appeal to 
the test far dismissing paid cases, is to assure equality of consideratiom 
for all litigmts. ... 


"... Partioulerly since litigants in forma pauperis may, in the 
trial court, have suffered disadvantages in the defense of tisir cases 
inherent in their impecunious condition, is sppellate review of their 
cases any less searching than that accorded paid sppeals inappropriate.” 


Mr. Justice Stewart, with whom Mr. Justice Breman agreed, stated in his 
onourring opinia: 
“The statutory safeguard against overindulgence in free frivolous 
appeals cannot be allowed t impinge upm the fundamntal right of every 
litigant, righ or poor, to equal consideratim before the courts.” 
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Defendets do not commat upon or refute plaintiff's statemxnt (P*s Brief, 


14) "that plaintiff was end is uneble to secure even a $250.00 appeal co sts 


bad." See JA, 183. Being unable to post a $250.00 costs bond, it follows and 
4s plain tmt plaintiff's ciroumstances do not enable her, with regerd to defend- 
ants' costs, provide "security therefor Aus 
IIt. 
RE: PLAINTIFF'S BRISF POINT III: THE DISTRICT COURT'S JUNE 28, 1961, 


ORDER ERRONSOUSLY STRU CKFROM THE CASB FILE THE COPY OF PLAINTIFF'S 
SEPTEMBER 24, 1960, COMPLAINT WHIGH REFUTED DEFENDANTS' CHARGES 


THA T PLAINTIFF'S CLAIM ANDACTION ARE FRIVOLOUS AND MALICIOUS . 
| 


Defendants, who refer to this point on page 21 of their brief, |do not 


realistically and seriously argue this point, certainly not directly ani unequiv- 
ocally. It should be taken as conceded by defendants. 
Against defendents' argumnt thet "the preseme of that documat (the 
September 2%, 1960, grievance complaint) in the Joint Appendix (JA,| 81-105), 
ani the argument relating to it in appellant's brief, are grossly impr oper sinoe 
that document is not part of the record brought up to this Court.",| is plaintiff's 
right to present to this Court the record as it was befcre the Distri ct Judge, 
It was arbitrary ed error for the District Judge to order it physica lly rem ved 
from the file. Ifa District Court, legally ani properly, can remove any matter 
from the record which it considered,or should have considered, it has the awful 
power to mike it impossible for m sppellmt to adequately, fairly and fully 
present his appeal, and to make it impossible for a Court of Appeals to adjudge 
the seme case as was before the District Court. If such remval is legal sand 
proper, & District Court cen present in every appeal came & record) which would 
support only en affirmance, never @ reversal, for its errors could be kept fram 
the appeal review. 
In Brom v. Shimabukuro et al., 75 Apps De C. 194,118 Fed 17,| Judge Bagerton 
(then Associate Justice) held: 
"tm this jurisdiction, among others, statements in pleadings end 
affidavits are absolutely privileged if they have enough appearance of 
comection with the case in which they are filed so that a reascable mn 
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might think them relevant. They need not be relevant in any strict sense. 
n 


See also: Young v. Young,57 App. DeCe 157, 18 Fad 807. 
Herlowv. Carroll, 8 App. D C. 128, pp. 135, 137. 
Sections 586 and 587, Restatement of the Law of Torts, Vol. III, 
1538, Cmpter 25, pages 229 and 251: 
Sec. 586. Attomeys at Law. 

An attorney at law is absolutely privileged to publish 
false and defamatory mtter of another in communications pre- 
liminary to a proposed judicial proceeding, or in the institu- 
tion of, or during the course and as part of a judicial pro- 
ceeding in which he participates as counsel, if it has som 
relatian thereto. 

Seo. 587. Parties to Judicial Proceedings. 

4A perty toa private litigation or a private prosecutor or 
defendant in a oriminal proseocutim is absolutely privileged 
to publish false end defamatory matter of mother in commmica- 
tions preliminary to a proposed judicial prmeeding, or in the 
institution of or during the course ani as part of a judicial 
proceeding in which he participates, if the matter has some 
relation thereto. 

Absolute Immmity in Defamation, 9 Columbia Law Review, June 
1909, by Judge Van Vechen Veeder, pages 474 emi 487. 


The so-called grievance complaint had ani has direct relation end relevancy. 
Plamtiff swore that its statements are correct and true. Defendants have not 
refuted it except by general denials and conclusory charges. If parties and 
their attormys are absolutely privileged to go so far as to file a defamatory 
affidavit which has relation and relevancy t the litigation, it mst follow 
that it was error m the part of the District Judge to order it physically re- 
moved from the file. 
Iv. 
RE: PLAINTIFF*S BRIEF POINT IVs DISIRICT COURT'S ACTIONS ,ATTITUDE 


ANDUTTERAN CES WERE ERRQVEOUS ,MISTAEN AND NONJUDICIAL. 

Defendants do not argue this point specifically ani unequivocally. They 
answer it by their own self-serving omclusim. Plaintiffts point should be 
taken as conceded. 

ve 
RE: PLAINTIFF'S BRIEF POINT Vr DISTRICT COURT’S JUNE 28, 1961, AND 


JULY 15, 1961, GRADERS DENYING PLAINTIFF LEAVE 10 PROCEED IN FORMA 
PAUPERIS ARE FINAL AW APPEALABLE. 


vi. 


RE: PLAINTIFF'S BRIEF POINT VI: DISTRICT COURT WAS DIVESTED OF ALL 
JURISDICTION UPON FILING OF PLAINTIFF'S MOTION FOR LEAVE 10 EAL 
IN FORMA PAUPRIS, EXCEPT 10 RULE,‘ WITHIN JUDICIAL DISCRETION, AS 
TO WHSTHER OR NOT THS APPEAL IS "TAKEN IN GOOD FAITH." 


Pa a a 


Defendants, who refer to the above two points on page 22 of their brief, 


do not meet and refute plaintiff's authorities and arguments. 
Spruill v. Temple Beptist Church, 78 U S App D C 524, 141 ¥2d 157, cited by 
defendants,does not support their claim that "Ihe mre filing of the mtion, 
although it terminates the running time, does not operate to remove the cause 
fran the jurisdiction of th trial judge.", but clearly it does suppart plain- 
tiff's position that "the District Court was divested of all jurisdiction over 
the case, except to exercise, within judicial discretion, the power provided by 
Section 1915 (a)" as to whether or not her sppeal is "taken in good faith." 
(Pts Brief, 16, 26, 43) InSpruill this Court held, as plaintiff argues, that 
"the case was, for that purpose, within tip jurisdiction of the court « - ” 
(Emphasis supplied.) 
VII. 
RE: DEFENDANTS‘ SINGLE BRIEF POINT: ‘THE DECISICN WHETHER 10 PERMIT 
A PARTY 10 PROSECUIE A CIVIL ACTION IN FORMA PAUPERIS IS COMMITTED 


BY THE STATUTE 10 THE DISCRETIGN OF THE DISTRICT JUDGE Ce 
{HE DISTRICT JUDGE ABUSES HIS DISCRETION,HIS DETERMINATION IS CON- 


CLUS IVE. 


Plaintiff concedes only that the statute, Seotion 1915 (a), Title 28, U.S.C, 
in conjunction with pleintiff’s affidavits in forma pauperis (da, 20, 167, 279), 
presents a question for judicial determination, and to that extent the mtter is 
committed by the statute to the discretion of the District Judge. | However, plain- 
tire contends that she has shom that the District Judge abused his discretion 
and ruled errmeously upon the basis of erroneous, inadmissible, immaterial end 
irrelevnt financial mtters and resources which never were plaintiffs, but the 
business ani resources of Mrs. Amelie E. Farr. 

Defendants mary times argue that plaintiff mst be a “pauper” to proceed 
“without prepayment of fees and costs or security tierefor." Being dependent 
un 
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upon payments made under law, plaintiff comes within the term "paper." However, 
contrary to defendmts' argumnt, the Suprem Court in 4dkins v. Dupont de Nemours 
& Con, 3350S S31, 93 L ed 43, 67 S gt 85, li ALR2d 599, helds 

" .. . We camot agree with the court below that om mst be abso- 
Intely destitute to enjoy the benefit of the statute. We think an affide- 
vit is mfficient which states that me camot because of his poverty “pay 


or give seourity for the costs . . » and still be able to provide’ himself 
and dependents ‘with the necessities of life.’ ..." (See balance of 


paragraph.) 
Plaintiff's first affidavit comes squarely within the above quotation (JA, 20-21). 
It appears fram the Adkins’ opinion that her affidavit states that she was a 
widow 74 years of age; . «+ . all she had was a home, inherited fram her husbani, 
appraised at $3,450.00; her only source of incom was rent fram parts of her home; 
and without such incom she Would not be eble to purchase the necessities of life." 


Plaintif? tere breught herself within the statute end Adkins by stating her finan- 


cial condition on Wy 1, 1961, including her incom: from workman's canpensatio 
death benefit aml social security, "all of which is required to provide for the 
actual necessities of my @ughter and self, end even those amowmts are insufficient 
adequately to do so” and "Because I believe I amentitled to tie damages claimed, 
end I am becawe of my poverty unable to pay or secure the costs, I request that 

I be permitted to file and prosecute this action without so doing.” (JA, 20-21) 

Defendants nowhere show or attempt to show that plaintiff did not correctly 
end truthfully state ber financial condition m May 1, 1961, the date of her 
affidavit. 

Adkins destroys defendents' argument tint "Leave to proceed in forma pauperis 
4s e privilege,mot a right." Justice Black clearly states that Mrs. Adkins could 
not be "denied a right of appeal under the statute merely because other claimnts 
will neither give security for costs nor sign an affidavit of poverty." He speaks 
@ second tim of “a right of appeal." Plaintiff contends that in the circumstances 
she bas a “right of appeal" and also a "right" to proceed in the District Court 
"without prepayment of fees ani costs or security therefor." Defendants’ cita- 
tims are not infoint in the circumstances and cannot prevail over the Supreme 

\ Court rule. 12 


Defendants’ argumnt des not mention but 4gnores the fact that each of then 
"when they filed their motis to vacate the order allowing plaintiff to proceed 
in forma pauperis on dune 2, 1961 (JA, %, $7), also am the seme day filed their 
injividual mtions each demanding $1,500.00 of security from plaintiff. (Ja, 22, 
| 23) ‘The District Court erroneously ignored the motions fa security which were 
gn the file and ordered plaintiff's attornay "pont argue the issue." (JA, 156) 


Plaintiff's "right" to proceed in forma pauperis “without prepayment of costs or 
security tlprefor" included both her costs and security for defendants’ costs. 


See Plaintiff's Brief, p. 55. 

Plaintiff concedes that defendants hada right to contest the truth of plain- 
tiff's epplication to proceed "without prepayment of fees end osts or security 
ie therefor." However, plaintiff's affidavits in forma pmperis (JA,20, 167,179) 
are correct and true, md defendmts have not shom that they are inoorrect ani/ 
or untrue as to any fact. Defendants have made cmolusory, unsupported charges 
| that plaintiff's Mey 1, 1961, affidevit is "perjurious." The matters they claim 
to show it incorreot end wongful are not competent, material o relevant. 

Contrary to defendents’ argumnt, Pullmm Co. v. Hall, 65 F2d 159,holds that 
where @ plaintiff's effidavit in forma pauperis is shown to be false in material 
factual allegetims dismissal is within the District Court’s sound discretim - 
is not mandatory, the United States Court of Appeals at page 141 holding "6 + « 
we do not think the statute mips such dismissal mandatory." (Emphasis supplied.) 

Plaintiff, in view of defendants* cmcessions of plaintiff's brief points 
by failure seriously to argue and refute them, as hereinbefore shom, believes 
that the critical inquiry in this eppeal is whether the facts developed at the 
Sune 220, 1961, hearing (JA, 106-146) upon plaintiffs May 1, 1961, | original 
affidavit in forma pauperis (JA, 20-21), and by pleintiffis July 5, 1961, affida- 
vit in forma pauperis (JA, 167) were sufficient to support the District Judge's 
revocation ani denial of plaintiff's leave to proceed in form pauperis. Plain- 
tiff contends tint the District dudge did not exercise correctly his power to 

is 


decide and clearly abused the discretion he md, and further tmt the facts show 
that Plaintiff Midgett was entitled to proceed under Section 1915 "without pre- 


payment of fees ani costs or security therefor." She cannot and is unable to 


secure a bond for security for fees and costs. (JA, 183). 

Plaintiff cmtends that she has shom, and oaysuggest that on the state of 
the record in this case, that the factual determination of the District Judge 
that plaintiff was not a pawer was clearly erroneais, ani that such determina- 
tion was em incorrect application of Section 1915 (a). ‘The District Judge clearly 
erred in including Mrs. Farr's assets end resources, end her payment of retainer 
to plaintiff's attamy atout ten mmths prior t plaintiff's origiml affidavit 
in forma pauperis, as and in plaintiff's assets and resources. Defendants' argu- 
ment that "the evidence of appellant's imome and partioularly tle extent of her 
other resources overwhelmingly support th finding of Judge Youngdahl on this 
issue.” is utterly erroneous ani incorrect. (Emphasis supplied.) The only “other 
resources" involved are or were the assets of Mrs. Farr who had ami has no oblige- 
tion to assist plaintiff financially, © that her assets are not resources of 
plaintiff. Urs. Farr's paymnts to plaintiff's attormy never were assets or 
resources of plaintiff. 

Defendants’ statement that "Wealthy relatives of Mrs. Midgett .. « spmsor- 
ed and controlled tip litigatim.” is utterly incorrect. Plaintiff's attormy did 
not withhold from the Court in applying for leave for plaintiff to sue in forma 
peuperis on My S, 1961, the fact that he had received about July 1, 1960, ten 
months previously, e $500 retainer from Mrs. Farr; pleintiff's attormy was under 
no duty to the Cart to state that he had received the ret imr for it mver was 
an asset or resource of plaintiffeither when paid or when this suit was institu- 
ted. Even if plaintiff herself had paid her attorney a $500 retainer on July 1, 
1960, it would not have been her asset om May 1, 1961, so she could even so have 
properly made her Mey 1, 1961, first affidavit in form pauperis. The $144.62 
paid by “es. Farr to plaintiff's attanmey was not paid for th court costs of this 
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case. The Mellon Bank of Pittsburgh, Pa., $20 mney order was received fran Mrs. 
Farr along with her $144.62 check. Plaintiff has conceded that she sent this $20 
mney order. This is the only momy plaintiff has paid to her attorney. It does 
not show tht plaintiff could or can provide "prepayment of fees and costs or 
security therefor." ‘The fact that plaintiff received $7,175.00 between February, 
1969,end July, 1960, whih she spent properly, is utterly immaterial end irrelevat 
to show any incorrectzess @ untruth in ler Mey 1, 1961, affidavit (va, 20). ‘The 
record of the dune 20,1961, hearing, and the record here, do not support the 
statements of defendants end their argumnt that "the Court was justified in fine 
ing that Mrs. Midgett's affidavit of poverty was untrue and in dismissing the 
suit." 
The record does not show that plaintiff bas indiscriminately purchased any 
tren script, and the fact is timt plaintiff has not purdased any teenscript of 
proceedings in this case. Defendents* statemmt to the oontrary over the signe- 
tures of Defendet Ahern, as attorney for Defendant Cliffad, ani Charles W. 
Halleck, as attornsy for Defendant Ahern, is reprehensible. Plaintiff challenges 
and denies the correctness and truth of defendants! statement "thet additional 
sum are readily available for protracted depositions has also been fully admitted 
in pleadings filed in this Court." 
Defendants attemt to mislead the Court by tlpir misquotation on page 16 of 
their trief from swbperagraph (c), page 5, of Petitioner's Reply To Respon dnts® 
Opposition fo Her Petition For Leave To Appeal In Forma Pauperis, etc., filed 
October 3, 1961, in Miscellaneous No. 1723. Plaintiff's attormy there stated: 
"Respondent- defendants have failed to explain or show how|plaintiff can 


“go, Pinence the costs ordinarily payable to the Clerk and the 
United States Marshal and othe expenses of prosecuting this Civil 4otio 
1568-61, including th» heavy expenses of pre-trial depositions, wherein 
wordy statements by defendants my be expected." 
The quotation of plaintiff's attermy‘s sworn statemm+ on pege 4 of his 
petition for leave to file mimeographed brief and joint appendix filed-in Appeal 
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No. 27099 on June 23, 1962, is utterly immaterial ami irrelevent to plaintiff's 
appeal here. Defendants sued Mr. S. G. “eoffler falsely in C. 4S. 3049-60 and 
their claims have been dismissed finally and with prejudice. C. A. 049-60 was 
talen up to this Court in Appeal No. 17099. Defendants also sued Mr. 8. G. 
Leoffler falsely in C. A.\ 3050-60 for $800,000.00 by amendment filed therein May 
2, 1962. ‘The District Court om Septeuber 4, 1962, entered a final judgment 
dismissing with prejudice defendmts’* action and claims in C. A. 5050-60 against 
Mr. Leoffier for $800,000.00. Plaintiff's attorney represented Mr. Leoffler and 


his motions resulted in such final dismissals. Plaintiff's attorng is entitled 


to compensation from wr. Leoffle@, but this has no mteriality or relevency for 
defendants ageinst plaintiff's claims and appeal here. 

Defendants’ brief stetenent, p. 17, that "Mrs. Midgett was able t pay her 
counsel a retaner of $500.00" is utterly misleading md untrue. (JA, 176) 
Defendants® statements in the balance of this paragraph are inoasistent end only 
the sel f serving conclusions of defendmts, 

Defendents* quotations, Defendants Brief,17, from the District Judge in this 
cass, While correct qiotations, show the erroneous inclusionby the District Judge 
in plaintiff's resources of the assets of Mrs. Farr who had no legal oblige tion 
to plaintiff end who "only helped a poor family relation whom I considered needed 
help." (J4, 176) 

CONCLUSION . 

The defendants fail to effectively answer or refute appellent-plaintiff's 
points am fact end law. The relief sought by appellamt-plaintiff shald be granted 
as prayed in pages 435-44 of plaintiff's brief, filed February 16, 1962. : 

Respectfully submitted, 
H. CLAY ESPEY, 
219 Southern Building, 
1426 H Street, N. W., 
Washington 5, D. C., 
Attorney for Appeliant (Plaintif?). 
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